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PREFACE. 



JL HE Treatife which is now offered 

to the world, la intcrefting but not new. I have 

undertaken the tafk of republication, as it is now be- 
come extremely fcarce, well convinced that its fubje^, 
and^ the inftruftion it contains, have a claim upon the 
attention of every man, who, from his rank and fitua- 
tion in life, may be called upon, to ferve his country, 
in the honourable, and, important office, of a grand 
juror. An office, effential to the adminiflration of 
fubflantial jufficc ! by which, the grand juror, who 
faithfully difcharges his duty, becomes, the guardian bf 
innocence, the avenger of guilt, the unbiafled organ of 
truth 5 the preferver of the public, and, private rights 
of the people, whenfoever they are menaced by power, 
or, endangered by popular violence. 

l^o contribute, to fuch important purpofes, the fol* 
lowing work was compofed, in the reign of Charles II. 
It has been afcribed to feveral great names of that 
time *, to the famous. earl of Shaftefbury, to the earl 



• See Burnet's Hiftory of His Own Times, and Biog. Britt. 
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of Eflcx, a martyr for the conftitution, under the fe- 
cond Charles, as his father, the illuflrious lord Capel, 
had been, for his attachment to Charles I. but, with a 
greater degree of probability, to the firft lord Somers, 
an able advocate for the conftitution, in that time of 
its danger : who lived to contribute to its re-eftablifh- 
ment by the revolution, and,, to flrengthen it by the 
treaty of union, of the two kingdoms. 

The Romans had extended their empire, 'till they 
left no polifhed nation ujifubducd. Within their frontier 
public fpirit declined, and military difcipline no longer 
prevailed., A mercenary felfiftinefs, cowardice, mutiny, 
and, an abjeft fubmiffion, to the military ufurper of 
the day, debafed the Roman name, formerly fo awful. 
But they were bounded by fierce and barbarous tribes, 
in whofe breafts, glowed the love of liberty, and with 
it,*the love and fpirit of jufticej which, had been im- 
memorialjy diftributed among the people of the north, 
by the ufage of juries. 

Thefe barbarians, whether prompted to revenge the 
wrongs of mankind, or, invited by the profpe6t of an 
cafy conqueft,over a people foftened by luxury, and, dif- 
pirited by defpotifm ^ every where invaded the Roman 
p^pvinces, and, broke that power, which had fo long 
domineered over the nations of the earth. . 

But they carried with them, their native love of 
freedom, and, their attachment to trial by jury 3 which 
were deftined* to fecure liberty, and, juftice, to them- 
felves, and their pofterity, and, to compenfate eventu- 
ally, for the hardfhips and calamities, infeparable from 
conqueft, by extending thofe ineftimable bleflings, to 
the people they fubdued. 
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This at leaft has been the fortunate, and enviable, 
condition of this country. 

• The beft writers lipon the Englifti conftitution, 
trace its origin to the Saxons 3 who eftabliflied them- 
fdves in this ifland after the final retreat ^ of thc^ 
Romans. ' 

From the foreft and the wildernefs they imported, 
their equitable modes of trial by the people. 

From Caefar and Tacitus we derive the earliefl 
and moft authentic accounts of thefe northern con- 
querors} with reprefentatioDS more engaging than any 
which have intervened. 

Yet by gleanings and fragments of records, of the 
dark and illiterate ages, ftill remaining,' which become 
progreffivftly luminous, with the increafe of learnings 
we ihall find proofs, that the fame love of freedom, 
and modes of adminiflering juftice, were tranfmitted 
down, from age to age, with a religious reverence. 

Nolumus mutari angUa leges : The conftant refo- 
lution of our magnanimous ancef!ors, has preferved or 
reftored to us, the moft valuable privileges and cuftoms 
we poffefs ', and, which we alone, of all the nations of 
Europe, have ftill retained. 

In the following quotation from Tacitus, we 
perceive the original outline of ancient* and modern 
juries : — De minoribus rebus frincifes confultant, </^ ma- 
joribus omnes ; ita tameiiy ut ea quoque, quorum fenes 

plebem arhitrtum eft^ apud principes pirtradentur. 

Licei apud concilium accufare quoque^ ef difcrimen capitis 
intendere, DiJiin^Q ptenarum 'ex dcU^Oyproditores ft tram* 
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ft^as arbmbus fuffeniuTiSf &:c. De moribus Gbrm. 
Cap. 12. 

To fuch ii^aders> Britons owe the intaroduSdon of 
their admired laws and cufioibSi which were digefied bj 
Alfred into a regular fyHem of policy and juflice : ft 
prince confecrated to immortals fame by the grateful, 
remembrance of fucceeding ages. 

A prediledion for the number twelve, appears Ux 
have been common to all the northern tribes. 

Hence we find in the law of Ethelred (vide 
Wilkin, L. L. Anglo Sax.) Exeunt femores duodedm 
Tbant, et prafedus cum its, et jurent fufer Jan3uariuMt 
quod eis in manus datur, quod nolint uUum innocentem ac- 
cufare nee aliquem noxium ceJare, It deferves to be re- 
marked, that this is Aill the oath admini^red to the 
grand jury. 

Thefe laws, ever dear to our anceflors, were care- 
fully colleded, and, again recognized by Edward the 
Confeflbr. 

About this time however the ordeals, or, trials by 
fire and water, and, by a fpecics of jury called com- 
purgators, were introduced among the Saxon and Bri- 
tiih nations, and fupported by fuperfUtious notions oi 
Providence. 

To thefe fucceeded the trials b>^ battle, which 
continued for centuries after the trials by 6re and wa- 
ter were aboliihed. 

Inquefts according to Spelman, were made by juries 
in England, long before the Norman conqueft, which 
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confifted of lawftd xnen, that is men of honour and 
truft, and other principal perfons in the burgh, viUag«. 
and hundred, where a purchafer refided (fee Spelman's 
Glo^Tar^r, p. 3l€*-^Dugdalc Origin. Judic. c. 25. Coke 
1 Inft. § 234, and Preface to RepcMrt 8th. and Cart6» 
Hiiiory of England, 2 vd. p. 30.) 

The cuflomaiy courts of copyholders, the courts 
baron, and county courts, continued down to our times, 
are a juft r^refentation of the moil ancient inqueils 
by jury. 

Dean Hicks, in a learned epiftolary dtifertation, 
addrefled to Sir G. Shower, 2 vol. Thefaur :— afcribing 
to the Normans, exclufively, the credit of introducing 
juries into England— Gives an account, of a record of 
a plea of land, in the time 6f William the Conqueror, 
in which twelv6 men gave a verdift, afterwards difco- 
vered to be falfe, by a grand aifize, of the more diilini 
guiihed barons, of the county, and, of the kingdom, 
fummoned according tQ.ufage. The former jury, was 
adjudged perjured, by them, and, their verdid fet ^fide. 

We coniider this refort to both Juries, as a ftrong 
prefumptive proof of an inftitution, not new, but found 
pre-edablifhed in the country : And, on this occaiion 
adopted by the Normans, rather than now firft intro^ 
duced by them. 

Juries having one common original, the Normans 
themfelvcs, only followed the univerfal ufage of nor- 
thern nations, of which, they were a fingle tribe, and, 
colony, 

. Nevertlielefs, it is allowed, that the completion of 
the feudal fyilem by William the Conqueror, in its 
confequences, contributed to rcftore, and, extend triala 



X PKEPAC8. 

^7 J^T- The grand juftidiary, the king's deputy, fat 
as judge in the Aula Regis. 

This tribunal being the king's court baron, the 
Taffals of the crown attended as aflefforstherdn. In 
like manner as in the courts baron of the nobility, and 
gentry, juftice was adminiftered by their vafTals, as, 
fares curia, .: 

Thus trials by peers, or juries, were.efiab^ihed bf 
the feudal fydem : And this mode of trial is prefumed 
to be exprefsly authorifed in the laws of William the 
Conqueror*, and mor^ fully eftablilhed by thofe of his 
fcn, the firft Henry f. 

This effential part of tlie conftitution acquired 
greater force, in the reign of Henry II. and Henry III. 
when it was ordained byNa general law, that either 
party might decline the trial by battle,' and, demand 
that his caufe ihould be determined by an aifize, or 
jury, of twelve perfons. 

The authority quoted from the gloffary of Du 
Cange, in the note {, is too important to be omitted; 



♦ See Lambard leges Gul. Anglor. 

4 See Lambard leges Heniici I. c. 29, 31, ^2. 'and Holing* 
(head's Hiftory, vol. 3. p 303. Edit. 1577. 

:j: Jurata Anglis. Ab Henrico fccundo Anglia? rege manafle di- 
citur, quo duellum ab ordinariis judiciis araoveret, revocaile Hen* 
ricus II. longe probabilius dici pocelt quam initituifTe. Earn quip- 
pe a Gothis mutuaflc videntur. Quorum ea femper, politiae fuit 
ratio, ut cui que judici, ac regi etiam in judiciis adefTent duodecim 
viri adfefTores jurati) quorum erat de fumma controverfiae, quoad 
faftum judicare : Prcvalentibus exinde ordalio, duello, et compux- 
•gationc, mos iftc in difl'uetudinem abiit. 

« SU CAlfCfi GLOSS. TOM. 8. p. l6&8» 
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as it ihews, two effential points^ that juries were in ufe 
. bdart the Conqneil^ and were refiored by Henry II. 

Our anceftors, according to Carte the hiflorian, 
tmlled the eftatcs, liberties, and lives of the people, 
with fuch implicit confidence to }uries, and, witnefles 
of good credit, taken with great care in the neighbour- 
hood of the place, where fads were committed, that 
they feem, on ih^t account, to have negleded, the ad- 
■ditional fecurity, of fettling rational rules of eiddence, 
to prote6b fudi important interefls. 

** The; Sixon euiloms, fays this diligent inquirer, 
Aill prevailed, in this point, agreeable to thofe of all 
the northern nations, where none but men of good 
charadters, none that had been cenfured in any court 
of judicature, civil or ecclefiaftical, none that were 
known to be irreligious, liars in common converfatidn, 
greedy of money or taking bribes, partners in crimes, 
or Haves, could be admitted to give their teftimony. It 
doth not appear that the law hath been altered in that 
reaped by any ftatute *." 

From this foundation .our judicial fyftem has gra- 
dually rifen to the exalted height, to which it has 
now attained. 

In 1176 itinerant juflices were appointed to go 
into eveiy county, and, the trial by twelve men, as ap- 
pears from Glanville, became general. 

• • 

Lord chief juftice Hale, in cap. 7. of his Hiftory of 
the Common Law, obferves, — " That in the county 



♦ Sec Carte's Kiftory of England, 2 voL Henry III. p. 30, 



ZU PBBTACB. 

courts, hundred conrtsy and courts banm, all the bufi- 
nefs of any moment, was carried by parties and faftions. 
For the freeholders being generally judges, not only of 
the fad, but of the law, every man that had a fuit 
there, fped according as he could make parties, and 
men of great power and intereft ifi the county, did 
eafily overbear others^ in their own caufes, or in fuch 
wherein they were intereflied, either by relation of 
kindred, tenure, fervioe, dependance, or application.*' 
To remedy thefc great evils, Henry 11, with the advice 
of his parliament at Northampton, and, in the twenty- 
fecond year of his reign, appointed itinerant judges ; 
who checked thefe evils, and, rendeied the adminif- 
tration of juftice, more impartial, and, its decifioos 
more certain and uniform. 

In the ftatute of Northampton, the following 
claufe Si guis rectus de murdro per facramentum dn^ 
wdeiim Militum, de bundredo, *vt! per facramentum, duodi- 
€im Uherorum legalium h&minum ; is thought by fome to 
be an authority manifefting the early diftin€don of a 
grand and petty jury. And we find in Bradon that 
mere common report, which might be of a flanderons 
-nature, (hould never be the ground for indidments, 
which ought to arife oiily) from good and grave men, 
fuch as a grand jury ought to be. Et fciendum quod 
fama, qua Jufiicionem indudt, oriri debet afud horns et 
graves i non quidem, a maJe*uoIis et maledicis fed frovidis et 
Jide digms ferfanis. Tumuitus enim, fit, et clamor fofult 
quando-que de fluribus qua in vefitate non fundantur, et 
idea vana voces populi nonfunt audienda, — Vide Bradon, 
"lib. 3. c. 22. 

From this time there can be no doubt, that trials 
by jury were admitted, in all the courts, of ordinary ju- 
rifdidtion, and, are cxprefsly recognized and eiftablifhcd 



FftBPACB. Xlit 

by the great charters of John and Henry III. and, from 
this time too commences a diftindtion in the appelJatibn 
«of juries, to wit, the assiza major, or grand jury, 
fummoned by four knights; and, the minor assiza, or 
petty jury, fummoned by the fheriff (vide Glanville). 
It was this petty jury, who, on conviftion of perjury, 
was alone fubje6t to the penalties of attaint by com- 
mon law, confirmed afterwards by ftatutes. Such law? 
clearly prove the early c!xiftence of petty juries. 

Dugdale in 21 orig. judicialium gives from Bradon 
a commiffion 9 Henry III. of a judge of affize to fum- 
mon a jury. Et de quaUbet villa comitatus G, venire fa- 
€tas quatuor legales homines et pr^epqfitum, et de quolibet 
Burgo vel villa mercanda duodecim legales homines et 
omnes milties et lihere tenentes ad faciendum quod tu et 
fradi^ jiifiiciarii eis dicetis ex parte noflra adpacem nof- 
tram ohfervandam^ de his qui male creduntur velindiSantur 
de latrociniis roberiis vel morte hominum, ^c. 

The dlvifion of the one original jury into grand 
and, petty, feems to have taken place in the interval of 
time, between the eftablifhment of itinerary judges, and, 
the firft magna charta of king John \ an ad, declaratory 
of the ancient law, and, of the indefeaiible right of the 
fubjeft, to be tried by his peers. The extenfive jurif- 
didion of the coroner, which had been of immemorial 
ufage from the earlieft times, was, henceforth, gradu- 
ally narrowed, and at length limited to the inqucft of 
a few great and flagrant offences, refpe6Ung the death 
of a fubjed. This happened in confequence of the 
numerous indiftments and prefentments which were 
afterwards laid before the grand jury. 
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Dr. fip^dy and all aatiquaries agree, thitiitm i(i- 
iuines and /i3#r^ /^«<:»^« were pcrfons holcling by knight, 
or military fervice^ the only men of honouTj tiuSi, faith* 
and reputation, then in the kingdom^ Brady s GloiT. 
p. 51-^54. 

Thefe were the lawful jurors who made preCent- 
ments in pleas of the crown according to the fom;ia of 
proceeding then in ufe. Ibid. p. 54. 

In the r^fearches of thb induflrious wiiter^ under 
the head of fyrabi et legahs botmnes, it appeals, that the 
greats and military men, to avoid th& trouble of at- 
tending upon juries, bribed the bailiffs, and the fheriff^^ 
to omit them, and, to force into a fervice, fo/ which . 
they were not intended by law, perfons of yery inferior 
flations : this mifchief is mentioned by Coke, % Inft« 
p. 447, and the end of it was pecuniam extorquen, 
a Weft. c. 38: 13, 30, 28 Edw. I.— 4a Edw. UI. 

By thefe pradices the determination of qmeftiont 
of property, 'and, thofe relating to the reputation j li- 
berty, and, lives of men, fell to the final judgment, of 
a very inferior order of men* 

It is really matter of curioo&obfervation, that fnch 
perfons fummoned in our times to ferve on> the pett/* 
jury^ ihould fo often imitate the great men of former 
times, by Jimilar endeavours, to avoid the moft bonous- 
able of all offices. 

The tenants in capite, and great landholders, ei^* 
t:ept in £bme very important caufes andinquefts, with- 
drew from their duty 5 which was committed to the 
imaller freeholdere now grown numerous. 



A fenfe cf( dignity .contributed to perpetuate an 
alteration which lazinefs had begun . The great de- 
clined, perhaps difdained, to mix in juries witli perfon$ 
fo much their inferiors in reputed ftatiofl, with which, 
in legal arrangement, they were, neverthelefs, to btt 
ranked as peers. For all under the degree of a lord of 
parHaiTient are tried by a petty jury as their peers ; and 
all barons and other lords of parliament are tried in 
the houie of lords only. 

This fyftem of trial, thus introduced by cuftom of 
law^ was legally authorized in the Magna Charta of 
king John. Nullus liber homo, &c. " No freeman 
ihall be taken or Iraprxfoned, or difpoffefTed of his free 
tenements or liberties, or outlawed, or baniihed, or any 
ways hurt or injured unlefs by the legal judgment of 
his peers, or, by the law of the land." 

In ancient time, the lords of parliament often fat 
in the inferior courts, with other freeholders, to give 
judgment in cafes of treafon and felony againil thofe 
that were no lords of parliament ; defirous to get rid 
(^ this original duty, it was at their fuit enaded, 
" That albeit the lords and peers of the realm, as 
judges of the parliament in prefence of the king, had 
taken upon them to give judgment in cafe of treafon 
and felony, of fuch as were no peers of the realm^ 
That hereafter no peers Ihall be driven to give iudg- 
inent on any others, than on their peers, according to 
the law." Stat. 4 £dw. 3. Marlb. c. ii.-r-Coke 2 Infi. 
p. 50. and Cotton abr. p. 7* 

A ftatute which no doubt gratified the fentiment 
of rank 3 but tended likewife to fecure the lives of 
perfons under trial by petty juries, firom the powerful 
influence of perfohs of jhigh rank and Nation. 
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The fame diftindions of. condition which pro* 
duced a reparation of the grand and petty juries^ in 
procefs of time occafioned the divifion of parliament 
into an upper and lower houfe *. Two important al- 
terations refulting fromcaufes feemingly unimportant! 
To fuch minute origins do we frequently owe our 
greatefl bleffings^ for the Engliih grand jury is now 
the only inftitution of the kind in Europe, and, when 
duly executed is one of the befl calculated regulations 
for preventing the abufes of power in the profecution 
of criminals, that was ever known in the annals of the 
world. 

The high opinion in which the facred obligation 
of an oath had been held (and 'twas holden in the 
highefl reverence in the middle ages), eUablifhed the 
ufe of compurgators -, by a natural affinity, and gra- 
dual tranlition of ideas, and even on better grounds, 
jurors originally confidered as witneffes only, became 
in time, judges as well as witneffes, from the opinion 
confidently held, " that no man could fwear to a 
falfehood, i. e. give a falfe verdid. Hence, though it 
was commonly faid, that truth was the province of the 
jurors, and, juftice and judgment tha)t of the judge : 
Bra6ton fays — " Judgment belongs to the jurors, inaf- 
much, as they are to fay upon their oaths, whether 
one man diffeized another." — See alfo Hale*s Hift 
C. Law. 

But every human inHitution partaking of imper* 
fe6tion, experience ihewed fometimes, the, fallacy of 
this pious and generous opinion : Therefore the pu- 



* Carte thinks this change did not take place before the latter 
pait of the reign of Edward III. The aaiSt time is unknown* 
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aifliment of attaint, enforced by various ftatutes, was 
found neceflaiy to check perjury, and, impiety : And, a 
reverfal of judgment, by another aifize, a neceflary 
remedy for the injuftice of a falfe verdid. Jurors, 
however, according to Glanville, might be then ex- 
cepted againfi, and, challenged on various grounds. 

But, another precaution was often reforted to, in 
quefdons of great moment, by appointing perfons of 
high honour, and, fplendid fortune, as fpecial jurors. 
At firft, this was done by authority of parliament, in va- 
rious fpecial cafes. Vide Stat. 13 Richard II. and, 
2 Henry IV. and, 10 Hen. VI. Afterwards, the grant- 
ing of fpecial juries, by application to courts of juftice, 
grew a matter of courfe. It has lately been limited to 
civil fuits, and, cannot be extended to criminal cafes, 
by Stat. 3, and, 24 George 11. 

A complete hiflory of juries, is a defideratum in 
our books J in this outline, imperfedt as it is, I have 
only depended upon the evidence of our ftatutes. And 
have indulged nohypotheiis, which does not evidently 
follow from them. 

On the whole, it feems dear, that trials by good 
and lawful men, of the vicinage, has, in this country* 
been co-exifient with the eftablifhment of the Saxon 
invaders of it : 

That it was, for a confiderable tin\e, in lefs autho- 
rity, but not entirely fuperfeded by ordeals and judicial 
combats*-That it was reftored in the reign of Hen. II. 
and, eftabliihed in the forms which we fee in Glanville, 
forms fui table to the feudal ideas, which then prevailed 
-^That the article of Magna Charta, that every one 
flxall be tried by his peers, is a declaration of the antieut 



fight and iifage^ as w^eU as an anthoritatire le-^ftablili* 
ment of it-^Tbat the jarifdidion and authority of the . 
Icflcr affizQ, or, petty jury, ftill being freeholders, in 
criminal as well as civil caufes, grew from abnfes, as 
irell as pofitive inftitutions, which took place in that 
age^ vid. 2 Weftm. c. 38— That the great freeholders, 
from pride, as well as lazinefs, in their attendance on 
the itinerary judges, declining to mix with the lower 
freeholders, or, as pe^s in rcfpcft to the culprit -, ttC" 
fumed the office which has for many ages belonged to 
9 grand jury, and, conftitutes their mofl important bu* 
linefs and duty— The judging of the credil)ility of ac* 
eufations laid before them. That the trial is not fimply 
by witne£res, but by Juty, the former affift, that the 
latter may determine by their own knowlec^^ Hale*! 
Hifi. Cora. Law. 

The judges, itinerant, were appointed by Henry II. 
in lljQj to go the circuits, to remedy the irregular, 
and, often tumultuous proceedings, in the eounty courts^ 
where, the freeholders, being the only judges, intereft 
and fa6tion, too often prevailed in caufcs of confe- 
quence; juflice became more certain and confifient; 
under the decifions of the itinerary judges, and, was 
carried into all the countks in the moft commodious 
manner. In the ftatute of Northampton^ thefe judges 
are required and authorized : ^ Facient eitatn affijam d$ 
Jatronibus iniquis et malefadortbus terra per quos iturijuni 
€omitatus" In thefe aflizes, they moft probably made, 
the ideas of diftindion fubfervient to the purpofe of 
fub^ntial jufiice> and allotted the office of hearing, 
and adopting, or, receding indidments to the fuperior 
order of freeholders, and, that of final judgment, to 
the lower affize, or, petty jury* 



TJien, aad, tbm, we think, began thiat adnoiltable 
fjflem of.crumnal jvurifdidioii. The experieoce of p«ft 
ages has Improved it, and given it a lability, which Wt 
believe will continue its bleffings to late po&eniy* 

The oath of the grand juror, points o«t, his two* 
fold duty.— To fcreen innocence from the binih, efudy 
hazard of public tsial, and,, ta ddiver real gnilt ovel: 
toiC 

As to theforaier» and,, ipoll pleating part of hii 
duty. Dire6ked by the great and' primaiy kw^ of, not 
doing to others, what, he would not have donelohinw 
{elf. He will neither find pnsfeattmentsy without fu^ 
£cient proofs ; or, fuch as are fo trivial, as to infer no 
crinunal detign, of purpixfe, if they were profeii. Up 
wiU rejed^ indidments, whtdr, though matters of fadi, 
axe not crimes. The deciiiona of a grand joxy ihouid 
be models of wifdom, juftice, and,, humanity* 

When the matter charged In (die indi^ment, i^ ift 
its nature crkaunal f the gvand juror, will then attend 
to the evidence, and, find. according to the certaintj^ c^ 
ity and the clear convi^ion it produces in h& i)!)ind« 
The Gu^iom and law of £ngk»d^ requuea die eridenefe 
to be impartial, true, and, confiilent : in no vt^peA 
fufpicious, or, conjedural merely: Such, in fine, it 
ought to be, a» would juftify the petty jury, to convift 
the prifoner, if not contradided, by defeniive evidei^ce 
at the criminal bar. 

For a grand jury to find on lefs evidence, viz. that 
of mere probability, as fome have held 5 is a dereliction 
of truft, and, of duty. The accufed is thereby unjufily 
deprived of that protection, and, double-fence, fct 
around his perfon and charafter, by our Utm and con* 
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ilitution : And, the office, and, infiitution itfelf, iinks 
into an inert and pa0iye formality of juftice, if not into 
a. fervile^ fanguinary inflrument of power, or, popular 
prejudice. 

Having, from the puref): fources, briefly traced, the 
rife, and progrefs of juries j let me, with the author oif 
the following excellent work, whoever he was, earneftly 
recommend to the notice of gentlemen, who fhall fenre 
on grand juries ^ that, whatever is valuable, and dear 
to individual citizens, or, in fociety, whatever is moft 
precious in the :conftittttion of their country 5 is- con- 
fided to them, and, aflumed by them, under the obli- 
gation and fandion of the moid folemn oaths. 

That it belongs eflentially to their duty to proted 
innocence, and, to take care, that, inexperiencp, guilt- 
lefs, unwarily entrapped, by defigning wickednefs, do 
not Hand in that place, where manifefl flagitioufnefs, 
ought only to appear, and where it is properly ftationed. 
Let them remember that the meafure of juflice, which 
they adminider to others, will be adminiilred to them* 
felves, and, to their pofterity. That far from being ac- 
quitted of the guilt of innocent blood, fpilt, by com- 
mitting the charge which belongs to themfelves, over 
to the petty jury: they are accountable to God, and 
their counby, for every error, and every enormity, 
which they might and ought to have prevented. 

y. L.J. 

GRAy*S-INW, 

December I, 1798. 
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Engliftimen's Lives, &c. 



JL HE principal ends of all civil government, 
and of human fociety, were the fecurity of men*s lives, 
liberties and properties, mutual affiftance, and help, 
each unto other, and provifion for their common bene- 
fit and advantage 3 and where the fundamental laws 
and conftitution of any government have been wifely 
adapted unto thofe ends, fuch countries and kingdoms 
have increafed in virtue, prowefs, wealth, and happi- 
nefs ', whilft others, through the want of fuch excellent 
conftitutions, or negle6fc of preferving them, have been 
a prey to the pride, luft, and cruelty of the moft potent, 
and the people have had no affurance of eftates, liber- 
ties or lives, but from their grace and pleafure : They 
have been many times forced to welter^ in each ot]^ers 
Uood in their mafter's quarrel for dominion, and at bed 
they have ferved like beafts of Ifcurden, and, by conti- 
nual bafe fubferviency to their mailers vices, have loft 
all fenfe of true religion, virtue^ and manhood. 
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Our anceftors have been famous in their genera- 
tions for wifdom, piety^ and courage^ in forming and 
preferving a body of laws to fecure themfelves and their 
poilerities from ilavery and opprefiion^ and to maintain 
their native freedoms -, to be fubje^ only to the laws 
made by their own confent in their general affemblies^ 
and to be put in execution chiefly by themfelves, their 
officers and adiihints, to be guarded and defended from 
all violence and force, by their own arms, kept in their 
own hands, and ufed at their own charge under their 
prince's conduct ; entrufting neverthelefs an ample 
power to their kings, and other magifhrates, that they 
may do all the good, and enjoy all the happinefs that 
the largell foul of man can honeftly wifli ; and care- 
fully providing fuch means of corredting and puniihing 
their minifters and counfellors, if they tranfgrefled the 
laws, that they might not dare to abufe or opprefs the 
people,, or defign againft their freedom or welfare. 

This body of laws our ancediors always efteemed 
the befi inheritance they could leave to their poflerities, 
well knowing that thefe were the facred fence of their 
lives, liberties, and eflates, and an unqueftionable title 
whereby they might call what they had their own, or 
fay they were their own men : The ineftimable value 
of this inheritance moved our progenitors with great 
refolution bravely from age to age to defend it ; and it 
now falls to our lot to preferve it againft the dark con- 
trivances of a popifh fa£tion, who would by frauds, 
fham-plots, and infamous perjuries, deprive us of our 
birth-rights, and turn the points of our fwords (our 
laws) into our own ^bowels; they have impudently 
fcandairzed our parliaments, with defigns to overturn 
the monarchy, becaufe they would have excluded a 
popifh fuccefTor, and provided for the fecurity of the 
religion and lives of all proteflants : They have cauffd 
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Lords and Commoners to be for a long time kept in 
prifons^ and fubomed witnefles to fwear matters of 
treafon againfl them j endeavouring thereby, not only 
to cut off fome who bad eminently appeared in parlia- 
ment for our antient laws, but through them to blaft 
the repute of parliaments themfelves, and to leflen the 
peoples confidence in thofe great bulwarks of their 
religion and government*. 

The prefent purpofe is tofhew how well our wor- 
thy fore-fathers have provided in our law for the fafety 
of our lives, not only againft all attempts of open vio- 
lence, by the fevere puniihment of robbers, murderers, 
and the like, but the fecret poifonous arrows that flie 
in the dark, to deflroy the innocent by falfe accufation 
and peijuries. Our law-makers forefaw both theii 
dangers from the malice, and pai&on, that might caufe 
fome of private condition, to accufe others fallly in the 
courts of juflice, and the great hazards of worthy and 
eminent men*s lives, from the malice, emulation, and 
ill defigns of corrupt minifters of ftate, or otherwife po- 
tent, who might conmiit the moft odious of murders in 
the form and courfe of juftice ; cither by corrupting 
of judges, as dependant upon them for their honour 
and great revenue, or by bribing and hiring men of de- 
praved principles, and defperate fortunes, to fwear 
falily againft themj doubtlefs they had heard the 
Scriptures, and obferved that the great men of the 
Jews fought out many to fwear tfeafon and blafphemy 
againft Jefus Chrift : They had heard of Ahab's cour- 
tiers and judges, who, in the courfe, and form of juftice. 



* " The Roman Catholic* have been too long opprcfled by a 
narrow and intolerant policy, the pretences for v^hich have loi^ 
ceafcd,»* 
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by falfc witncffcs, murdered Naboth, becanfe he woulcl 
not fubmit his property to an arbitrary power. Neither 
were they ignorant of the antient Roman hiftories, and 
the peftilcnt falfe accufers that abounded in the reign 
of fome of thofe emperors, under whom the greateft of 
crimes was to be virtuous : Therefore, as became good 
legiflators, they made as prudent provifion as perhaps 
any country in the world enjoys, for equal and impar- 
tial adminiftration of juftice in all the concerns of the 
people's lives j that every man, whether lord or com- 
moner, might be in fafety, whilft they lived in due 
obedience to the laws. 

For this purpofe it is made a fundamental in our 
government*, that (unlefsit be by parliament, no man's 
life fhall be touched for any crime whatfoever, fave by 
the judgment of at leafl twenty-four men 5 that is, 
twelve or more, to find the bill of indidtmentf, whe. 
ther he be peer of the realm, or conunoner, and twelve 
peers, or above, if a lord, if not twelve conmioners to 
give the judgment upon the general iflue of not guilty 
joined j of thefe twenty-four the firft twelve are called 
the Grand Inqueft, or the Grand Juiy, for the extent 
of their power, and in regard that their number muft 
be more than twelve, fometimes twenty-three, or 
twenty-five* never were lefs than thirteen, twelve 
whereof at lead muft agree to every indidment, or elfe 
it is no legal verdi6t 3 if eleven of twenty-one, or of 
thirteen, ihould agree to find a bill of indidment, it 
were no verdiiSt. The other twelve, in commoners 
cafes, are called the petit-jury, and their number is 
^ver twelve 5 but the jury for a peer of the realm may 



* See Ld. Cookcs Inftit. 3d part, p. 40. 
i Set Mag, Chait. Cooke's 2 part of Inftit. p. 50, ^t. 
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be more in number, though of like authority. The 
office and power of thefe juries is judicial, they only 
are the judges from wbofe fentence the indi6fced arc to 
expe6t life or death } upon their integrity and under- 
ftanding, the lives of all thit are brought into judg- 
ment do ultimately depend 5 from their verdid there 
lies no appeal j by finding guilty or not guilty, they do 
complicately refolve both law, and fa6t. 

As it hath been the law, fo it hath always been 
the cuftom, and pra6tice of thefe juries, upon all ge- 
neral iffues, pleaded in cafes civil as well as criminal, 
to judge both of the law and fa6t. So it is faid, in the 
report of the lord chief juftice Vaughan *, in Btrfhel's 
cafe, that thefe juries determine the law in all matters 
where iffue is joined and tried, in the principal cafe, 
whether the iffue be about a trefpafs or a debt, or dif- 
feizin in affizes, or a tort, or any fuch like, unlefs they 
fhould pleafe to give a fpecial verdi6t, with an implicit 
faith in the judgment of the court, to which none can 
oblige them againft their wills, 

Thefe laft twelve muft be men of equal conditioa 
with the party indidled, and are called his peers, there- 
fore if it be a peer of the re^lm, they muft be all fuch, 
when indi6ted at the fuit of the king 5 and in the cafe 
of commoners, every man of the twelve muft agree to 
the verdid, freely, without compulfion, fear, or menace, 
elfe it is no verdidt. Whether the cafe of a peer be 
harder, I will not determine. Our anceftors were 
careful that all men of the like condition, and quality, 
prefumed to be fenfible of each others infirmity, fliotild 
mutually be judges each of otliers lives, and alternately 



- - 1 See the Reports of the Loid Chief Juftice Vaughan, p. 150, i^t. 
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taAe of fubje^on and rvlc ; eveiy man being equally 
liable to be accufed, or indited, and perhaps to be fud- 
denly judged by the party, of whom he is at prefent 
judge, if he be found innocent. Whether it be lord 
or commoner that is indided: the law intends, as near 
as may be, that his equals that judge him, ihould be 
his companions, known to him, and he to them, or at 
lead, his neighbours or dwellers near about the place 
where the crime is fuppofed to have been committed, 
to whom fomething of the, fad muift probably he 
known ; and though the lords are not appointed to be 
of the neighbourhood to the indided lord, yet the law 
fuppofes them to be companions, and perfonally well 
known each unto other, beingf prefumed to be a fmall 
pumber (as they have anciently been) and to have met 
yearly, or oftner in parliament, as by law they ought, 
beiides their other meetings, as the hereditary coun- 
fellors of the kings of England. If time hath altered 
the cafe of the lords, as to the number, indifferency, 
and impartiality of the peers, it hath been, and may be 
wortliy of the parliament's coniideration, and the greater 
duty is incumbent upon grand juries to examine with 
the utmoft diligence tlie evidence againft peers, before 
they find a bill of indidment againft any of them if in 
truth it may put their lives in greater danger. 

It is not defigned at this time to undertake a dif- 
courfe of petit-juries, but to confider the nature and 
power of grand inquefts, and to fliew how much the 
reputation, the fortunes, and the lives of Englifhmen 
depend upon the confciencious performance of their 
duty. 

It was abfolutely neceffary for the fupport of the 
government, and the fafety of every man's life and in- 
tereft, that fome fhould be trufted to inquire after all 
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fuch as by t|=eafon8, felonies, or Icfler crimes, difiurbed 
the peace, that they might be profecuted, aiwi brought 
to condign punifliment, and it was no lefs needful for 
every man's quiet and fafety, that the truft of fuch in- 
quifitions ihould be put into the hands of perfons of 
underftanding, and integrity, indifferent, and impar- 
tial, that might fuffer no man to be falfely accufed, or 
defamed, nor the lives of any to be put in jeopardy, by 
the malicious confpiracles of great or fmall; or the per* 
juries of any profligate wretches: For thefe neceflary^ 
honeft ends, wa^ the inflitution of grand juries. 

Our anceflors thought it not beft to trufl this 
great concern of their lives and interefts in' the hands 
of any officer of the king's, or in any judges named by 
him, nor in any certain number of men during life, left 
they ihould be awed or influenced by great men, cor- 
rupted by bribes, flatteries, or love of power, or become 
negligent, or partial to friends and relations, orpurfue 
their own quarrels or private revenges, or connive at 
the confpiracies of others, and indid thereupon. But 
this trull of enquiring out, and indiding all the crinai- 
nals in a county, is placed in men of the fame county, 
more at leaft than twelve of themoft honeft, and moft 
fufficient for knowledge, and ability of mind and 
cftate, to be from time to time at the feflions and af- 
fixes, and all other commiflions of Oyer and Terminer, 
named and returned by the chief fworn officer of the 
the flieriff, who was alfo by exprels law anciently 
chofen annually by the people of every coimty, and 
trufted with the execution of all writs and procefles of 
the law, and with the power of the county to fupprefs 
all violences, unlawfnl routs, riots, and rebellions. Yet 
our laws left not the election of thefe grand inquefls 
abfolutely to the will of the flieriffs, but have defcribed 
in general their qualifications, who fliall inquire and 
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indid Cither lord or commoner. They ought, by the 
old common law, to be lawful liege people, of ripe age« 
not over aged or infirm, and of good fame amongft 
their neighbours, free from all reafonable fufpicion of 
any defign for himfej^ or others, upon the eftates or 
lives of any fufpe£led criminals, or quarrel, or contro- 
verly with any of them : They ought to be indifferent 
and impartial, even before they are admitted to be 
fworn, and of fufficient underftanding and efiate for fo 
great a trufl. The ancient law book, called Briton *, 
of great authority, fays. The iheriffs bailiffs ought to 
be fworn to return fuch as know befi how to inquire, 
and difcover all breaches of the peace 5 and left any 
fliould intrude themfelves, or be obtruded by others, 
they ought to be returned by the fheriff, without the 
denomination of any, except the Iheriffs officers. And 
agreeable hereunto was the ftatute of 11 H. IV. f in 
thefe words : Item, " Becaufe of late, inquefts were 
taken at Weftminfter of perfons named to tlie juftices, 
without due return of the fheriff, of which perfons 
fome were outlawed, &c. and feme fled to fandtuaiy 
for treafon and felony, &c. by whom, as well many of- 
fenders were indi6ted, as other lawful liege people of 
the king not guilty, by confpiracy, abetment, and falfc 
imagination of others, &c. againft the courfe of the 
common law, &c. It is therefore granted, for the eafe 
and quietnefs of the people, that the fame indiament, 
with all its dependencies, be void, andholden for none 
for ever 3 and , that from henceforth, no indiament be 
made by any fuch perfons, but by inqueft of the kings 
liege people, in the manner as was ufed, &c. returned 
\>y the iheriffs, &c. without any denomination to tlie 



Sec Brit. p. 9, and 10. 
f Sec 1 1 Hen. ^ 
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ttietiffs, &c, according to the law of England, and if 
any indidoient be made hereafter, in any point to the 
contrary, the fame be alfo void, and holden for none 
for ever. *" See alfo tlie ftatute of Weftm. 2d cap. 
38. and Articul, fufer Cortas^ ch. 9. 

So careful have our parliaments been, that the 
power of grand inquefts might be placed in the hands 
of good and worthy men, that if one man of a grand 
inqueft, though they be twenty -three or more, fhould 
not be liber et legalis homo, or fuch as the law requires, 
and duly returned without denomination to the IberitF, 
all the indidments found by fuch a grand jury, and the 
proceedings upon them, are void and null. So it wag 
adjudged in Scarlet's cafe. 

I know too well, that the wifdom and care of our 
anceflors, in this inflitution of grand juries, hath not 
been of late confidered as it ought 3 nor the laws con- 
cerning them duly obferved 5 nor have the gentlemen 
and other men of eftates, in the feveral counties, dif- 
cerned how infenfibly their legal power and jurifdidion 
in their grand and petit juries is decayed, and much of 
the means to preferve their own lives and ipterefts taken 
out of their hands. *Tis a wonder that they were not 
more awakened with the attempt of the late Lord Chief 
Juftice K. who wpuld have ufurped a lordly didtatorian 
power over the grand jury of Somerfetihire, and com- 
manded them to find a bill of indidtraent for murder, 
for which they faw no evidence, and, upon. their re- 
fufal, he not only threatened the jury, but aflumed to 
himfelf an arbitrary power to fine them. 



♦ Sec Coke Inftit. 3d part, fol. 33. 
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Rofe was a boM battery made upon the anelent 
fence of oar reputations and lives. If that julHce*s will 
had pafled for law^ all the gentlemen of the grand ju- 
ries muA have been the bafeft vaifals to the judges, and 
have been penally 0bliged> jurare in verba magtftri, to 
have fworn to the dire6tions or dilates of the judges : 
but thanks be to Grod, the late long parliament (though 
iillcd with penfioncrs) could not bear fuch a bold in- 
vaiion of the Englilh liberty j but upon the complaint of 
one Sir Hugh Windham, foreman of the faid jury, and 
a member of that parliament, the commons brought the 
then Chief Juftice to their bar, to acknowledge his 
fault, whereupon the profecution ceafed. 

The truft and power t)f grand juries, is, and ought 
to be, accounted amongll the greatefl, and of moft con- 
cern, next to the legiflative. The juftice of the whole 
kingdom, in criminal ca^es, almoft wholly depending 
upon their ability and integrity, in the due execution of 
their office. Belides, the concernments of all eom» 
moiiers, the honour, reputation, eftates, and Kves of aH 
the nobility of England, are fo far fiibmitted to their 
cenfare, that they may bring them into qucftion for 
treafon, or felony, at their difcretion ; their verdift muft 
be entered upon record, againft the greateft lords, and 
procefs muft legally go out againft them thereupon, to 
imprifon them if they can be taken, or to outlaw them 
as the ftatutes direca ; and if any peer of the realm, 
though innocent, ihould juftly fear a confpiracy againft 
his life, and think fit to withdraw, the diredtion of the 
ilatutes, in proceeding to the outlawry, being rightly 
purfued, he could never reverfe the outlawry, as the 
law now ftands, fave by pardon, or a6t of parliament. 
Hence it appears, that in cafe a grand jury ihould be 
drawn to indi6t a noble peer unjuftly, either by means 
of their own weaknefs, or partiality, or a blind fubmif- 
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fion to the ^iredUoa or opinion ©f judges^ one fuch* 
failure of a jury, may occalion *he ruin of any of the 
beft or greateft families in England. I mention this 
extent of the grand juries power over all the nobility^ 
<xD\y to fhew their joint interefl and coiKera with the 
Qoiiunons of England in thi3 ancient iniiitution. 

The grand juries are trufted to .be the principal 
means of preferring the peace of the whole kingdom, 
Jby the terror -of executing the penal Jaws againft of- 
fenders, by their wifdom, diligence, and faithfulnefs ia 
making due inquiries after all breaches of the peace,, 
and bringing every one to anifwer for his crime, at the 
^eril of his life, limb, and eftate ; that every man, who 
lives within the law^ may fleep fecurdy in his own 
ihoufe. 

Tis committed to their charge and truft to take 
care of bringing capital offenders to pay their lives to 
juftice and kflia: criminals to other puniihments, ac- 
•cording to their feveral demerits. The courts, or 
judges, or commiffioners of Oyer and Terminer, and of 
gaol deHverj'-, are to receive only from the gua^jd in* 
queft, all capital matters whatfoever, to be put in iffue> 
tried and judged before them by the petit juries. The 
,>vhole -ftream of juftice, in fuch cafes, either mns freely, 
or is flopped and .difturbed as the grand inqueils doi 
their duties, either faithfully and prudently> or negle6fc 
or omit them. 

And as one part of their duty is to Jndi6l offendersi. 
fo another part is to prote6t the innocent, in their re-^ 
putations, lives and interefts, from falfe 'accufers and 
malicious confpirators. They are to fearch out the 
truth of fuch informations as come before them, and ta 
reject the mdidmont if it be out fulEciently praved^ 
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and farther, if they have reafonable fufpicion of malice, 
or wicked defigns againft any man's life or eflate, by 
fuch as offer a bill of indidment, the laws of God, and 
of the kingdom, bind them to nfe all poflible means to 
difcover the villainy ; and if it appear to them (whereof 
they are the legal judges) to be a confpiracy, or malU 
cious combination againft the accnfed, they are bound 
by the high eft obligations upon men and chriftians, 
not only to reje6t fuch a bill of indidment, but to in- 
dict forthwith all the confpirators, with their abettors 
and aftbciates. 

Doubtlefs there hath been pride and covetoufnefs, 
malice, and deftre of revenge, in all ages, from whence 
have fprung falfe accufations and confpiracies > but no 
age before us ever hatched fuch villainies, as our popifh 
fa6tion have contrived againft our religion, lives, and 
liberties. No Hiftory affords an example of fuch for- 
geiies, perjuries, fubordinations, and combinations of 
infamous wretches, as have been lately difcovered 
amongft them, to defame loyal, innocent proteftants^ 
and to fhed their guiltlefs blood in the form and courfe 
of juftice, and to make th<e King's moft faithful fubjeds 
appear to be the vileft traitors unto him. In this our 
miferable ftate, grand juries are our only fecurity, in as 
much as our lives cannot be drawn into jeopardy, by all 
the malicious crafts of the devil, unlefs fuch a number 
of our honeft countrymen lliall befatisfied in the truth 
of the accufations. For prevention of fuch plotters of 
wickednefs as now abound, was that ftatute made in 
the 42 of Edward III. * in thefe words : " To efchew ~ 
the mifchiefs and damage done to divers of the Com- 
mons by falfe accufers, which oftentimes have made the 
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accufations more for revenge and lingular benefit, than 
for the profit of the king, or for his people ; which ac- 
cufed pcrfons fome have been taken, and fomctimes 
caufed to come before the King's Council by writ, and 
otherwife, upon grievous pain, againft the law : It is 
aifented and accorded, for the good government of the 
Commons, that no man be put to anfwer without pre- 
fentment before juftices, or matter of record, &c. ac- 
cording to the old law of the land, and if any thing be 
done to the contrary^ it fhall be- void in law," &c. And 
(faith the ftatute of 25 Ed. III. 4.) « None fhall be taken 
by petition, or fuggeftion made to the King or to his 
council, unlefs it be by indictment, or prefcntment of 
good and lawful people, of the fame neighbourhood 
where fuch deeds be done," &c. That is to fay, by a* 
grand jury. 

All our lives are thus by law trailed to the care 
of our grand inquefts, that none may be put to anfwer 
for their lives, unlefs they indift them. If a caufclefs 
indidtment of any man Ihould carelefsly pafs frota 
them, his guiltlefs blood, or what prejudice foever the 
accufed Ihould thereby fuffer, mull reft upon them, who 
by breach of their truft were the occafions of it 5 their 
fault cannot be excufed by the profecution of an at- 
torney, or folicitor general, or any other accufer, if it 
were in iheir power to be more truly informed in the 
cafe. Whofoever prevents not an evil, when he may, 
confents to it. 

Now to oblige thefe juries to the more confcien- 
tious care, to indid all that Ihall appear to them cri- 
minals, and to fave every innocent, if it may be, froni 
unjuft vexation and danger, by malice and conlpiracy, 
our anceftors appointed an oath to be impofed upon 
theni, which cannot be altered, except by ad of parlia- 
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meiit I therefore every grand jurj man is iwom, M tii« 
foreman, in the words following, viz. 

*' Yon (hall diligently inquire, and trae prefcnt- 
aient make of all fuch articles, matters, and things as- 
ihall be given you in charge. And of all other matter* 
and things as fhall come to your own knowledge touch- 
ing this preCent fervice. The King's council, your 
fellows, and your own, you ihall keep feeret. Yoa 
^all prcfent no perfon for hatred or malice; neither 
ihall you leave any one unprefented for favour, or af«- 
fe£tion, for love or gain, or any hopes thereof: but m 
all things you fliall pref^it the truth, the whole truth,, 
and nothing but the truth, to the bcft oi your know- 
ledge. So help you God." The tenor of the oath is^ 
plain, faying in thefe words. All fuch matters and 
things as fhall be given you in charge. But whenfo- 
«ver a general oommiffion of Oyer and Terminer ia 
iifued, all capital ofFeoces are always the principal 
matters given in charge to the grand jury, which Is 
enough for the prefent diicourie on their duty : hence- 
dien it evidently appears, that every grand jury is 
bound to enquire diligently after the truth of every 
thing, for which they ihall indid car prefent any man. 
They are not only bound by the eternal law of loving 
their neighbour, to be as tender of the life and good 
name of every man, as of their own, and therefore ta 
take heed to the truth in accufing or indiding any 
man, but their exprefs oath binds them to be diligent 
in their enquiries that is, to receive no fuggeftion of 
any crime for truth, without examining all the circum- 
. ilance^ about it, that fall within their knowledge 5 they 
ought to confider the firft informers, and enquire as 
far as they can into their aims and pretences in their 
profccutions ; if revenge or gain ihould appear to be 
their ends^ there ought to be the greater fu^icioa of 
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the tnith of their aceufatioiiB 3 the law intending dl 
indi&ments to be for the benefit of the king and his 
people/as appears by the ftatute of 42 £. IIL 3. Next 
the jury are bound to enquire into the matters them- 
felves, whereof any man is accufed, as to the time, 
place, and all other circumftances of the faft alledgcd. 
There have been falfe informers, that have fuggefted 
things impoffible ; for inftance. That thirty thoufand 
men in arms were kept in readinef^ for an exploit, in a 
fecret place, as if they could have been hid in a cham- 
ber, or a cabinet. The jury ou^t alfo to enquire after 
the witnefTes, their condition and quality, their fame 
and reputation, their means of fubfiftence, and the oc- 
cafion whereby the fa6fcs whereof they bear witne£i 
came to their knowledge. Sometimes perfons of de^ 
bauched lives, and low condition, have deposed dif- 
courfes, and treafonable councils againft perfons of ho* 
nonr and virtue, fo unlikely to come to their knowledge, 
if fuch things had been, that their pretence of being 
prtvy to them, was a ^ong evidence that their whole 
^xxy was falfe and feigned. It is alfo agreeable unto 
our ancient law and pni^ice, and of great confequenoe 
in cafes q£ treafon or felony, that the jury enquire after 
the time when firft the matters d^>ofed came to the 
witneffes knowledge, and whether they purfued the di- 
redions of the law in the immediate difcovery and 
purfuit of the traitor or felon, by hue and cry, or other- 
wife, or how long they concealed the fame j their tes- 
timony being of little or rio value, if they have made 
themfelves partakers of the crime by their voluntaiy 
concealment. 

Neither may the jury lawfully omit to enquine 
concerning the parties accufed, of their quality, repu- 
tation, and the manner of their convei^ation, with 
many other ciicumftances; from whence th^ may be 
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greatly hdped to make right inferences of the falfhood 
or truth of the crimes whereof any man Ihall be ac- 
. cufed. The jury ought to hp ignorant of nothing 
whereof tbcy can enquire, or be ^informed, that may in 
their underflandings enable them to make a true pre- 
fentment or indi6tment of the matters before them. 

When a grand jury is fworp to enquire diligently 
after all treafons, &c. *tis natural and neceifary to their 
bufinefs, to think of whom they fhould enquire} and 
'tis plainly and eafily refolved, that they ought to en- 
quire of every man that can or will inform them ; and 
if any kind of treafon be fuggefted to them, to have 
been done by any man, or number of men, their duty 
is the fame in that particular, as it was in the general ; 
• that is, to feek diligently to find the truth. Tis cer- 
tainly inconfiflent with their oaths, to flmt their ears 
againft any lawful man, that can tell them any thing 
relating unto a crime in queftion before them 5 no man 
will believe, nor can they themfelves think, that they 
defire to find and prefent the truth of a fa6l:, if they 
ihall refufe to hear any man, who fhall pretend fuch 
knowledge of it, or fuch material circumllances, as 
may be ufeful to difcover it 5 whether that which fhaU 
be faid by the pretenders, will anfwer the juries expec- 
tations, mull reft in their judgments, when they have 
heard them. It feems therefore from the words of the 
oath, that there is no bound or limit fet, fave their own 
underftanding or confcience, to reftrain them to any 
number or fort of perfons of whom they are bound to 
enquire 5 they ought firft and principally, to enquire o^f 
one another mutually, what knowledge each of them 
hath of any matters in queftion before them j the law 
prefumes, that fome at leaft of fo many fufficient men 
of a county, muft know or have heard of all notable 
things done there againft the public peace > for that 
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end the jnries arc, by the law, to l)e of thfc neighbour- 
hood to the place where the crimes are committed. It 
the parties, and the fads whereof they are accufed, be 
known to the juries, or any of them, their own know- 
ledge will fupply the room of many witnefles. Next^ . 
they ought to enquire of all fuch witneffes as the pro- 
fecutors will produce againft the accufed 3 they are 
bound to examine all fully and prudently to the befl 
of their Ikill j every juryman ought to aik fuch quef. 
tions, (by the foreman at leaft) as he thinks neceflary 
to refolve any doubt that may arife in him, either 
aboift the fa6t, or the witnefles, or othenx'ife j if the 
jury be then doubtful, they ought to receive all fuch fur- 
ther teftimony as ihall be offered them, and to fend for 
fuch as any of them do think able to give teilimony in 
the cafe depending. 

If it be afked bow, or in what manner, the juries 
fhall enquire, the anfwer is ready, according to the beft 
of their underftandings. They only, not the judges, 
are fwom to fearch diligently to find out all treafons, 
&c. within their charge, and they mufl and ought to 
ufe their own difcretion in the way and manner of 
their enquiry. No direftibns can legally be impofed 
upon them by any court; or judges ; an honefl jury will 
thankfully accept good advice from judges, as their af- 
Mantsj but they are bound by their oaths to prefent 
the truth, the whole truth, and nothing but the truth, 
to the beft of their own, not the judges, knowledge. 
Neither can they, without breach of that oath, relign 
their confciences, or blindly fubmit to the didates of 
others ; and therefore ought to receive, or reject fuch 
advices, as they judge them good or bad. 
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If the jury fufpc6t a combination of witneflcf 
againfl any man's' life^ (which perhaps the judges do 
not difcern) and think it needful to examine them pri- 
vately and feparately, the difcretion of the juries in fuch 
a cafe, is their only, beft, and lawful guide ^ though the 
example of all ages and countries, in examining fuf- 
pefed witneffes privately and feparately, may be a 
good dire6^ion to them. 

Nothing can be more plain and exprcfs, than the 
words of the oath are to this purpofe. The jurors need 
not fearch* the law books, nor tumble over heaps of old 
records for the explanation of them. Our greatcft 
lawyers may from hence learn more certainly our an-» 
cient law in this cafe, than from all the books in their 
ftudies. The language wherein the oath is penned, is 
known and underftood by every man, and the words in 
it have the fame fignification, as they have wherefoever 
dfe they are ufed. The judges (without affuming to 
themfelves a legiflative power) cannot put a new fenfe 
upon them, other thaa according to their genuine, 
common meaning. They cannot magifterially imp<^c 
their opinions upon the jury, and make them forfake 
the diredt words of their oath, to purfue their gloffes. 
The grand inqueft are boimd to obferve alike ftriftly 
every part of their oafh, and to ufe all juft and proper 
ways which may enable them fully to perform it ; other- 
wife it were to fay, that after men had fwom to inquire 
diligently after the truth, according to the beft of their 
knowledge, they were bound to forfake all the natural 
and proper means which their undefftandings fugged 
for the difcovery of it, if it be commanded by the 
judges* 

And, therefore, iftheyarejealous of a combination of 
the wifnefTes, or that corruption and fubordination hath 



( 39 ) 

been made ufe of, they cannot be Teftraine*.! from aik- 
ing all fuch queflions as may conduce to the fifting out 
of the truth, nor from examining the witnefles pri- 
vately and feparately 3 left (as Fortefcue * fays)^ " The 
faying of one Ihould provoke or inftrud others to fay 
the like. 

Nor are the jury tied up to enquire only of fuch 
crimes as the judges ihall think fit to give them diredly 
in charge, much lefs of fuch bills only as Ihall be of- 
fered to them i but their enquiry ought to extend to 
" All other matters and things which ihall come to 
their knowledge, touching the prefeilt fervice/' If 
they have ground to fufpeft that any accufation before 
them proceeds from a confpiracy, they are obliged by 
their oaths to turn the inquiry that way, and if they 
find caufe, not only to rejed the bills offered upon fuch 
teftimonies, but to indid fuch witnefles, and all the 
abettors of their villainy. 

I'hey are carefully, to examine what fort of men 
the witnefTes arcj for tis a rule in all laws, that turfes 
a trihunalibus arcentur, vile peribns ought to be rej^ded 
\^y courts of jullice. Such witnefles would deftroy juf- 
tice inftead of promoting it ; and the grand jury are 
to take care of admitting fuch. . They may and ought> 
if they have no certain knowledge of them, to alk the 
witnefles themfelves of their condition, and way of 
living, and all other queflions which may beft inform 
them what fort of men they are. Tis true, it may be 
lawful for the witnefles, in many cafes, to refuie to 
give anfwer to fome demands which the jury may 
make 3 as where it would be to accufe themfelves c^ 
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crimes j but yet that verj' refufal, or avoiding to give 
direft anfwers, may be of great ufe to the jury, whofe 
only buiinefs is to find out the truth ; and who will be 
in a good meafure enabled to judge of the credit of 
fuch witncfles, as dare not clear themfelves of crimes 
which common fame, or the knowledge of fome of the 
grand inqueft has charged them with. 

If the witneffes which come before the grand jury 
upon an indi6lment for treafon, fliould difcover upon 
their examination, that they concealed it a long time 
without juft impediment j the prefumption of the law 
will be ftrong againft them, that no fenfe of honefiy or 
of their duty brought them at laft to reveal it. 

It appears by Brafton, that ancient writer of our 
laws *, that in cafes of treafon, the juries were, in his 
days, advifed (as now they ought) to be fo fevere in 
their inquiry within what time the witneffes difco- 
vered the treafon after it came to their knowledge, that 
if it were not evident that they revealed it with as much 
expedition as was well poflible for them, they were not 
by law to be heard as witneffes 5 it was fcarce permitted 
them, faith he, to look back in their going, fuch ought 
to be their fpeed to make known the treafon. Or if in 
any cafe they be other wife openly flagitious, though they 
be not legally infamous, or if they are men of defperate 
fortunes, fo that the temptation of want is manifeftly 
flrong upon them, and the reftraint of confcience can 
be fuppofed to be little or none at all j whatever they 



♦ Brae. L 3. C. 3. Non morari debet, &c. nee debet ad aliqut 
negotia, quamvis urgentiiTima, fe converteie, quia vix peimittitur ei 
quod retro afpiciat, &c. Si ^oft intervallum accufare velit, non 
erit de jure audicndus. 
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fay, is, At leaft, to be heard with extraordinary caution 
*if not totally rejeded. In Scotland *, fuch a degree of 
poverty, that a witnefs . cannot fwcar himfelf to be 
worth ten pounds, is fufficient to lay him alide wholly 
in thefe high concernments of criminal cafes. And in 
fome other kingdoms, to be a loofe liver, is an objection 
of the fame force againft any produced for witnefles. 

And, for the better difcovery of the truth of any 
faft in queftion, the credit of the witneffes, and the 
value of the tedimonies ; it is the duty of the grand 
inqueft to be well informed concerning the parties in- 
dited 5 of their ufual relidence, their eftates and man- 
ner of living, their companions and friends, with whom 
they are accuftomed to converfc, fuch knowledge being 
neceifary to form a good judgment upon moft accu- 
fations^ but moft of all in fufpicions or indidments ot 
fecret treafous, or treafonable words, where the accu* 
fers can be of no credit, if it be altogether incrodible 
that fuch things as they tefiify fhould come to thei^ 
knowledge. 

Sometimes the quality of the accufed perfon may 
fet him at fuch a diftance frorp the witneffes, that he 
cannot be fuppofed to have converfed with them fami- 
liarly, if his wifdom and condu6t has been always fuch 
that it is not credible he would truft men fo iuconfider 
rable, or meer ftr^ngers to him, and fuch as are wholly 
incapable to affift in the defign, which they pretend to 
difcover. 

Can the grand inqueft believe fuch teftimony to 
be of any value ? or, can they avoid fufpeding raaliav 
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ttmhimiiioii, and fobofflination Hi fuch a catfb ^ <»•, cttr 
they fheW themfelve^ to be jttft, and cohfdifentSoufe ii 
their d%, if they do W«: ftifpfeiStd thelir Veniift liritil 
further inqoiiy, arid write tgnordmus upon tSie'bili ? 

it is undoubtedly Ihw wliich Ve find rcf^rteJ fft 
Stiles*, That *' though there be witneffes that 'prove the 
bill> yet the grand inquelt is not bound to find it> if 
Ihiqr fte caufe to thecoritrirry." 

Now to make their Inquiry more in'ftrhiheiitaliinj 
-Wtfvaht^gebus to the eiecution of jufece, thisy ate ch- 
jbined by their oath \o keep fecret " the Kitig*s coutt- 
!fe!,thdr fellows, and their dwri.'* Perhaps trs hdt (vSt- 
Eciefatly undcrftood or corifidi^nsd, i^^at Htrty Is eh- 
Joined to every ihan bf a ^rand in(Jtieft by ttfis clatife df 
-iheitoath, being feldoro, rf'ever, explained to thtfhi In 
the general charge of the judges at fdffidtis dr aflizes. 
But it is tieceflary that ^hey fliould apprehend Vhat 
eounfel df the King is truHed with them. Cdftaiiily 
there is, or ought to be, much more of it communi- 
cated to them, than is commonly thought, and in things 
df the greateft confequerice. To them ought to be 
^mmftted, in -the feveral counties whete any profe- 
rtitioiis are begtin, the firft informations and fufpicion's 
of all treafohs, murdeh, felbnies, coiifpiracies, and 
other criibes, which may firbvert the goVemmerit, eti- 
danger, or hurt the king, or deilroy the lives dr eftate^ 
Wf the innocent people, or any way difquiet or diflurb 
the common peace. Our law intends the councils oY 
the king to be continually upon the protedion and 
*fbcurity of the people, and prevention of all their mif- 
€hief« and dangers by wicked, lawlefs, and injurioiA 
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BQcn. And in order tl\er^u»tp to be advifing hxm, to 
right his wronged lub^e^ts ^n ^eneral^ if the public fafctjr 
be hazarded by treafons of aoy Wpdj or thdr relations 
fhatched from them by murderers, or any way deftroy^ 
ify malicious confpirators in form of law ; or ^heir 
^ftates taten away by robbery and thieves, or the peacp 
\?roHen. And for thefe ends to bring to exemjilary pu- 
tlce ail offenders, to deter others from the lil^e wiclLe<V 
ijefs. And until thefe counfcls of the King come to 
the grand jury, he can bring no fuch criminals to judg- 
ment, or to anfwer to the ^ccuf^tipns and iuggeAipiis 
againd them. Hence it becomes unavoidably neceflaiy 
to reveal to ^he grand juries, all that hath bfapndifco- 
vcred to the king, or any of his niinifters, judges, or juf-^ 
tices, concerning any treafons or other offences, wherecff 
any man is acqufed. And where fufpicion bath caufed 
any to be imprifoned, all the grounds of tbqr fufpicions 
ought be opened, concerning die principals and the ac- 
ceiTaries, as well before as after the fa^t, all the circum- 
fiances and prefumptions that niay ipduce a belief of 
their guilt, and all notices whatfoever, which may ena- 
ble the jury to make a more exa6t and eff^edual inquiry^ 
and to prefent the whole truth. They themfelves will 
not only be offenders agajnfl Gpd by reafop of their 
oatb, but fubje6t to legal punifhn^ents, if thpy know- 
ingly conceal any criminals, and leave them unpre- 
fented 5 and none can be innocent, who Ihall conpeal 

from themg^ny thing that may help and alfift them ia 

their duty. 

The firft notices of crimes, or fufpicions of the erf- 
mnals, by whomfoever brought in, and the intentioi^* 
jof fearching them out, and profecuting them le^aDjf, 
are called the King's counlel, becaufe the principal care 
of executing juftice is entrufted to him, and they are 
to be profecuted at bis fuit, and in his n^e^^wd fi;i4;h 
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proceedings are called pleas of the crown. From hence 
maybe eafily concluded, that the King's counfel, which 
by the oath of the grand inqueft is to be kept fecret, in- 
cludeth all the perfons offered to them to be indided, and 
all the matters brought in evidence before them, all 
circumftances whatfoever whereof they are informed, 
which may any way conduce to the difcovery of of- 
fences i all intimations given them of abettors and en- 
couragers of treafons, felonies, or perjuries and confpi- 
racies, or of the receivers, harbourers, aourilhei-s, and 
concealers of fuch criminals. 

Likewife the oath which enjoins the counfel of 
their fellows, and their own to be kept, implies that 
they fhall not reveal any of their perfonal knowledge 
concerning offences or offenders, nor their intentions to 
indid any man thereupon ; nor any of the propofals and 
advices amongft them of ways to inquire into the truth 
of any matter before them, either about the crimes 
themlelves, or the accufers and witneffes, oi the party 
accufed, nor the debates thereupon amongft themfelves, 
nor the diverlity of opinions in any cafe before them. 

Certainly this duty of fecrecy concerning the 
King's counfel, was impofed upon the grand inqueft 
with great reafon, in order to the public good. It was 
intended that they ftiould have all the advantages which 
the feveral cafes will afford, to make effedual inquiries 
after criminals, to offer them to juftice. If packs of 
thieves, private murderers, fecret traitors, or confpi- 
rators and fuborners, can get intelligence of all that is 
known of their villainies, all the parties concerned 
may confult together, how to hide their crimes, and 
prevent fuch further inquiries as can be made after 
them ; they may form fham ftories by agreement, that 
may have appearance of truth, to miftead and delude 
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the jury m their examination, and avoid contradidtng 
each other, they may remove or conceal all fuch thingiJ 
as might occafion a fuller difcovery of their crimes, or 
become drcumflantial evidences againft ahy of their 
diTociates, if one or more of them be known or taken, 
or is to be indided. There hath been confederates in 
high crimes, who have fecured themfelves from the 
juflice done upon forae of their companions, by their 
confident appearance and denial of the fa6t, having been 
emboldened therein from their knowledge of all the 
grounds of fufpicion, and all the witnelfes examined 
about them, and the matter of their teflimonies. Tis 
too well known what helps of difcovering the whole 
popifh plot were lofl through the want of keeping fe- 
cret the King's counfel therein, before the matter was 
brought either to the parliament, or to any grand in- 
queft : and thereby tliey were difabled for the efFeaual 
execution of their offices, and could never fearch into 
the bowels of that dangerous treafon in any county. 
But our law having placed this great trufl of inquiry 
in the prudence and faithfulnefs of the grand inqueft, 
was careful that they might not difable themfelves for 
their own trufl:, by the indifcretion or worfe fault of 
any of their own number, in revealing the King's 
counfel or their own. 

And as it was intended hereby to preferve unto 
them all reafonable helps for their bringing to light 
the hidden mifchiefs that might difturb the common 
peace, fo it was neceffary to prevent the flight of cri- 
minals 5 if the evidence againll one that is accufed 
Ihould be publickly known, whether it fhould be fuf- 
ficient for an indictment of him, and how far it extends 
to others, his confederates and accomplices might eafily 
D 
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have notice of their danger^ and take opportunity to 
efcape from juilice. 

Yet the reafon will be fHll more manifeft for 
keeping fecret the accufations and the evidence by the 
grand inqueft, if it be well con^ered, how ufeful and 
neceffary it is for difcovering truth in the examinations ■ 
of witnefles in many, if not in moil, cafes that may 
come before them 5 when if by this privacy witnefles 
may be examined in fuch manner and order, as pni- 
(ience and occaiion dire6t 5 and no one of them be fuf* 
fered to know who hath been examined before him* 
nor what queitions have been afked him, nor what an*- 
fwers he hath given, it may probably be found out whe-» 
ther a witnefs hath been biaffed in his tefUmony by 
malice or revenge, or the fear or favour of men in 
power, or the love or hopes of lucre and gain in prefent 
or future^ or promifes of impunity for fome enormous 
crime. 

The fimplicity of truth in a witnefs may appear 
by tlie natural plainnefs, eaiinefs, and dire6tnefs of his 
an fwers to whatever is propounded to him, by the 
equality of his temper, and fuitablenefs of his anfwers 
to queftions of feveral kinds, and perhaps to fome that 
may be alked for trial fake only of his uprightnefs in 
other matters. And the falfenefs, malice or ill defign 
of another, may be jullly fufpeded from his lludiouf- 
xiefs and difficulty in anfwering, his artifice and cun- 
ning in what he relates, not agreeable to his way of 
breeding and parts, his referved, indired, and evafivc 
replies to eafy queflions, his pretences of doubtfulnefs 
and want of remembring things of fuch Ihort dates, or 
fuch notoriety, that tis not credible he could be igno- 
rant or forgetful of them. In this manner the truth 
may be evidenced to the latisfa6lion of the jurors con- 
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iciences, by the veiy demeanour of the wknefTes in 
their private examinations, inafmuch as the greateft 
certainty doth often arife from the careful obfervation 
and comparing of fuch minute matters, of which a 
diflind account is not poffible to be given to a court : 
and for that reafon, among others, the juries are made 
the only abfolute judges of their evidence. 

Yet further, their 'private examinations may dif- 
cover truth out of fome difagreement of the witnefTes, 
when feparately interrogated } and every of the grand 
inquefl aik them queflions, for his own fatisfa6tion, 
about the matters which have come to his particular 
knowledge, and this freely, witjiout awe or controul of 
judges, or diftruft of his own parts, or fear to be 
checked for aiking impertinent queflions. 

Confpiracies againft the lives of the innocent, in a 
form of juftice, have been frequently deteded, by fuch 
fecret and feparate examination of witnefTes. The 
ftory of iSufanna is famous 5 that two of their elders and 
judges of great credit and authority, telHfied in the 
open aflembly, a malicious invention againft her, with 
all the folemnity ufed in capital cafes, and fentences of 
death pailed upon her, and was ready to be executed, 
had not wife Daniel cried out in her behalf, " Are ye 
fuch fools, O Ifraelites, that without examination or 
knowledge of the truth*, ye have condemned a 
daughter of Ifrael ? Return, faid he, again to judg- 
ment, and put thefe two one far fwm another, and I 
will examine them," And being alked feparately. 



* Note that the tcftlmony given in the aflembly without fepa- 
rating the witnefleSjand trying the truth by circumflaaces, was 
oAeemcd ao examination or knowledge of the truth. 
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(though in public the' teftimony having been fo given 
before) concerning the place of the fad then in quef- 
tion, they had not agreed upon that circumftance as 
they had upon their ftory, and fo their fal(hood became 
manifeft ; one faying the adultery was committed un- 
der a lentiik tree, and the other, it was under a prime 
tree 5 and upon that convi6tion of the falfe witnefles, 
the whole aflembly cried with a loud voice, and praifed 
God. Thefe falfe witnefles were put to death as their 
law required. 

We have alfo a late inftance of the ufcfulnefs of 
private and feparate examinations, in the cafe of the 
lord Howard, againft whom the Attorney General pro- 
fecuted an accufation of treafon, the laft midfuramer 
term, before the grand inqueft for Middlefex. Mrsu 
Fitz-Harris, and Terefa Peacock her maid, fwore words 
of treafon againft him pofltivcly, and agreed in ^very 
point whilft they were together j but, by the prudence 
of the inqueft, being put afunder, and the miftrefs 
alked how her maid came to be admitted to the know- 
ledge of fuch matters, ihe had an evafion ready, pre- 
tending her maid to have craftily hearkened behind a 
wainfcot door, and fo heard the treafon. But the 
piaid, not fufpeding what her miftrefs had faid, con- 
tinued her firft ftory, that ftie heard the treafon from 
the lord Howard himfelf, and was as much trufted by 
Jiim as her miftrefs. By this circumftance, the falftiood 
and perjury (which Mrs FItz-Harris hath fince acknow- 
ledged) was difcovered, and the fnare for the life of 
the injured lord was broken, as is inanifeft by his liberty 
jiow obtained by law, 

Witnefles may come prepared, and tell plaufiMe 
ftories in open court, if they know from the profecutor 
to what they muft anfwer 5 and have agreed and ac- 
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^oainted each other with the tales they will tell, and 
have relolved to be careful, that all their anfwers to 
crofs interrogatories, may be conformable to their firft 
flories. And if thefe relate only to words fpoken at fe- 
veral times in private to diftinft witncfles, in fuch a 
cafe, evidence, if given in open court, may feem to be 
very ftrong againft the perfon accufed, though there be 
nothing of truth in it. But if fuch witneffes were pri- 
vately and feparately examined by the grand inqueft, 
as the law requires, and were to anfwer only fuch quef- 
iions as they thought fit, 'and in fuch order as was beft 
in their judgments, and moft natural to fiiid out the 
truth of the accufation, fo that the witnefTes could not 
guefs what they fliould be afked firft, or laft, nor one 
conje6hire what the other had faid (which they are 
certain of when tliey know beforehand what the pro- 
fecutor will afk in court of every of them, and what 
they have refolved to anfwer) ,if the inqueft (hould put 
them out of their road, and then compare all their fe- 
veral anfwers together, they might poffibly difcern 
marks enough of fallhood, to Ihew that their teftimo- 
nies ought not to be depended upon, where life is in 
queftion. 

By what is now^ faid, the reafonablenefs of this in- 
ftitution of fec^recy may be difcerned in refpedt to the 
. difcovery of truth, and the protedtion of) the innocent 
from malicious combinations and perjuries. Yet the 
fai?ie fecrecy of the king't council is no lefs neceflary 
to referve the guilty for puniiliment 5 when the evi- 
dence againft any party accufed is not manifeft and full, 
it may be kept without prejudice under fecrecy until 
further enquiry 5. and if fufiicient proof can afterwards 
be made of the offence, an indiftment may be found by 
a grand inqueft, and the party brought to anfwer it. 
But when the examinations .are in open court, or the 
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klQg*s couDcih any other way divulged^ aad tbe evi^ 
dcDce is weak and lefs than the law requires, it is not 
probable that it will be more or ftronger, and fhould an 
indi^meat be found, and the party tried by a petit jury* 
whilil the eridence is not full, they muil and ought to 
acqiiit him, and then the further profecution for the 
fame offence is for ever barred, though his guilt ihouid 
aifterward be manifefi, and confeffed by liimfelf. 

From hence may certainly be concluded, that fe* 
crccy in the exanpinations and enquiries of grand juries 
is in all refpeds for the intereft and advantage of the 
king. If he be concerned to have fecret treafons, felo- 
nies, and all other enormities brought to light, and that 
none of the offenders fhould efcape juflice ; if the gain 
of their forfeitures be thought his interefl (which God 
forbid) then the firft notices of all dangerous crimes, 
and wicked confederacies ought to be fecretly and pru- 
dently purfued and fearched into by the grand inqueft. 
The accufers and witneffes ought not to publiili in a 
court before a multitude what they pretend to know in 
fuch cafes, until the difcretion of fo many honefl men 
of the neighbourhood, hath firft determined whether 
their tefliraony will amount to fo good and full evi- 
dence that it may be made public with fafety to the 
king and people in orders to juftice. Elfe they are 
obliged by oath to lock up in their own breafts all the 
circumflances and prefumptions of crimes, until they, 
or fuch as fliall fucceed in the fame truft, Ihall have dif- 
covered, as they believe, evidence enough to convi6t the 
accufed, and then, and not before, they are to accufc 
the party upon record, by finding the bills, as it is ufu- 
ally called. But when bills are offered without fatis- 
fadory evidence, and they neither know nor can learn 
any more, they bught, for the king's fake, to indorfe 
ignoramus upon them^ lea^ his honour and jufUce be 
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ftaioed, by cattiing (or permitting fuch proiectttian of 
his people in his own name, and at his fuit, as ffaall ap- 
pear upon their trial and acquital to have been frivo* 
louSy or elfe malicious defigns upnn their lives and for- 
tunes. 

If it ihould be faid, that whatfoever reaibns there 
are for this oath of fecrecy 5 yet it cannot deprive the' 
king of the benefit of having the evidence made publio, 
if he defires it^ and that the grand jury do not break 
their oaths when the king or the profecutor for him 
will have it fo. It is not hard to ihew that fuch noti- 
ons have no foundation in law or reafon, and feem to 
come from men who have not well fhidied the firft 
principles of the Engliih government or of true religion. 

Whofoever hath learnt that tlie kings of England 
were ordained for the good government of the kingdom 
in the execution of the laws, muft needs know, that 
the king cannot lawfully feek any other benefit in ju- 
dicial proceedings, than that common right and juftice 
be done to thepeople according to their laws aqd cuf- 
toms. Their fafety and profperity are to be the objeds 
of his continual care and ftudy, that being higheft con- 
cern. The greatnefs and honour of a prince confifts 
in the virtue, multitude, wearfh and prowefs of his 
people ', and his greateft glory is, by the excellence of 
his government fo to have encouraged virtue and piety, 
that few or no criminals are to be found in his domi- 
nions. Thofe who have made this their principal aim, 
have in fome places fo well fucceeded, as to introduce 
fuch a difcipline and reditude of manners, as rendered 
'Cvery man a law unto himfelf. As it is reported. in the 
hiftory of Peru *, that lliough the laws were fo fevere 

• Gar, dc la Vcg. Hift. dc los Incas/ 
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as to make very fmall crimes capital, yet it often fell 
out, that not one man was put to death in a year, 
within theKwhole compafs of that vafl empire. 

The king's only benefits in finding out and punilh- 
ing offenders by courts of juflice are the prefervation 
and fupport of the government, the prote6tion of the 
innocent, revenging their wrongs, and preventing fur- 
ther mifchiefs by the terrors of exemplaiy punifhnients. 

The king is the head of juftice in the efleem of 
our laws, and the whole kingdom is to exped right to 
be done them in his feveral courts, inftituted by law for 
that purpofe. Therefore, wiits ilfue out in his name 
in all cafes 'where relief is fought by the fubjeds : and 
the wrongs done to the lives or Jimbs of the people, arc 
faid to be done againft the peace of the king, his crown 
and dignity, reckoning it a diihonour to him and his 
government, that fubjeds fliould not, whilft they live 
within the law, enjoy peace and fecurity. It ought to 
be taken for a fcandal upon the king, when he is re- 
prefented in a court of juflice as if he were partially 
concerned, or rather inclined to defire, that a party ac- 
cufed fhould be found guilty, than that he fhould be 
declare4 innocent, if he be fo in truth. Doubtlefs, the 
king ought to wiih in all enquiries made after treafons, 
felonies, &c. that there were none to be found in his 
kingdom 5 and^ that whofoever is accufed, might be 
able to anfwer fo well and truly for himfelf, as to fhew 
the accufation to be erroneous or falfe, and to be ac- 
quitted of it. Something of this appears in the com- 
mon cuftom of England, that the clerks of the king's 
courts of juftice, when any man hath pleaded not guilty 
to an indi6tment, prays forthwith that God would fend 
him a good deliverance. 
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tike -dieRruaion of every criminal is a lo& ttf H 
-ptince, and oogfat to be grievous to him j in the com- 
mon regard of humanity^ and the more particulaf rela- 
tion of his office^ and the ilame of fathdr. The king's 
intereil and honour is more concerned in the prote6Uon 
of the innocent, than in the punifhment of the guilty. 
This maxim can never run them into exceffes 5 for it 
liath evct been looked upon as a mark of great wifdom 
tmd virtue in fome princes and ftates> upon feveral oc- 
■ca^ona, to dcftroy all evideildes againft delinquents j and 
nothilTg is more ufual than to compofe the mod dan- 
gerous diftempers of nations by a6b of general amne%» 
•whSch were utterly unjuft, if It were as great a crime 
to fuffer the gnilty to efcape, as to deftroy the innocent. 
We do not only find thofe princes reprefented in hif- 
tory under odious charafters, who have bafely murdered 
the tnnocenti but fuch as by their fpies and informers 
were too inquifitive after the guilty j whereas none 
were ever blamed for clemency, or for being too gentle 
interpreters of the laws. Tho. Trajan was an excellent 
prince, endowed with all heroical Virtues, yet the moft 
eloquent writers, and his beft friends, found nothing 
more to be praifed in his government, than, that in his 
time all men might think what they pleafeid, and every 
man fpeak what he thoug^ht^; and he had no better 
way of diftingui&ing himfelf from his wicked prede- 
ceflbrs, than by hanging up the fpies and informersj 
whorp they had employed fbr the difcovery of crimes* 
But if the punifliment of offenders were as uiiiverfally 
neceflaiy as the protedion of the innocent, he were as 
much to be abhorred as Nero 3 and that clemency, 
which is fo highly praifed, were to be looked upon as 



* Taeiu lib. 1. Hift, 

£ 



( ^ ) 

the worft of vices^ and thofe who have hitherto been 
talvcn for the bcil of princes, were altogether as detef- 
iable as the woril. 

Moreover, all human laws were ordained for the 
prcfervatiou of the innocent, and for their fakes only 
are punifhments inflided; that thofe of our own 
coiaitry do folely regard this, was well underftood by 
Fortefcue *, who faith, " Indeed I could rather wilh 
twenty evil doers to efcape death through pity, than 
oue roan to be unjuiily condemned. Such blood hath 
cried to heaven for vengeance againii families and king- 
doms, and their utter deftrudion hath enfued. If a 
criminal fhould be acquitted by too great lenity, cau- 
tion, or othei*wife, he may be referved for future juf- 
tice from man or God, if he doth not repent 5 but tis 
impofTible that fatisfa6tion or reparation ihould be 
made for innocent blood fhed in the forms of jwftice. 

Without all queftion, the king's only juft intereft 
in the evidence given againft the party accufed, and in 
the manner of takingit, is to have the truth mademani- 
fed, thatjuftice may thereupon be done impartially. And 
if accufationsmaybe firft examined in fecretmorefhrid- 
Jy and exaftly, to prevent fraud and perjury, than is pof- 
iible to be done in open court, as hath before appeared, 
then tis for the king's benefit to have it fo. And no- 
thing done in, or by a court, about the trial of the ac- 
cufed, is for the king, in the fenfe of the law, unlefs it 
f6me way conduce to juftice in the cafe. The witnef- 
fes which the profecutor brings, are no further for the 
king, than they tell the truth, and the whole truth, iip- 
partially -, and by whomfoever any others may be called. 



'* Foil, de Laud. Leg. Ang. di. 27, 
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upon the inquiry, or the trial to be examined, if they ' 
iinccrely deliver the truth of the matters in queftion, 
they are therein the king*s witneflTes, though the ac- 
tufed be acquitted by reafon of their teftimonies. If 
fuch as are offered by the attorney general, to prove 
treafon againft any man, ihall be found to fwear falily, 
malicioufly, or for reward, or promlfes, though they de- 
pofe poiitively fa6ts of treafon againft the accufed, yet 
they arc truly and properly witneffes againft the king, 
by endeavouring to prevent juftice and deftroy his fub-' 
jeds. Their malice and villainy being confelfed or 
proved, the king's attorney ought C^x officio) to profe- 
cute them in the king's name, and at his fuit, for their 
offences againft him in fuch depolitions pretended to 
have been for him ^ and the legal form of the indid- 
ment ought to be for their fwearing falfly and malici- 
oufly againft the peace of the king, his crown and dig- 
nity. The profecutors themfelves, notwithftanding 
their big words, and afluming to themfelves to be for 
the king, if their profecution {hall be proved to be ma« 
licious, or by confpiracy againft the life or fortune of 
the accufed, they are therein againft the king, and 
ought to be indi6ted at the king's fuit, for fuch profe- 
cutions done againft his crown and dignity. And if an 
attorney general ftiould be found knowingly guilty of 
abetting fuch a confpiracy, his office could not excufe 
or legally exempt him from fuffering the villainous 
judgment, to the deftru6tion of him and his family. 
Tis efteemed, in the law, one of the moft odious of- 
fences againft the king, to attempt in his name to de- 
ftroy the innocent, for whofe prote6tion he himfelf was. 
ordained. Queen Elizabeth had the true fenfe of our 
law *, when the lord Burleigh, upon Sir Edward Coke^i 
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(her then attorney) coining into hcr-prefence, toU 
her, this is he who profecutes fro Dormna RegiTia^ 
for our lady the queen ; and ihe faid, fhe would have 
the form of the records altered, for it ihould be MtoT" 
flatus Generalis qui pro Domina nferitate fequitur : the 
Uttomey general who profecutes for our lady the truth* 
Whoever is trufted in that employment, diihonour» 
his mafter and office, if he gives occafiou to the fuh- 
jeds to believe that his mafter feeks other profits or ad- 
vantages by accufations^ than the common peace and 
welfare. He ought not to excite a jealoufy in any of 
their minds, that confifcations of eilates are deiigned or 
defircd by any of the king's minifters j whofoever makei 
iuch advantages to the crown their priocipal aimiA acr ' 
pufing, are either robbers and murderers, in the fcnpture 
fenfe, in feeking innocent blood for gain, or, in the 
mildeft conftru6tion, (fuppoiing the accuiation to be oa 
good grounds) they fhew themfelves to be of corrupt 
ininds, and a fcandal to their mai^r and the govern* 
ment. Profit or lofs of that kind, ought to have no 
place in judicial proceedings againfl fufpeded crimi* 
nals, but truth is only to be regarded 5 and for thi$ 
reafon, the judgments given in court of human infti- 
tution, are in fcripture called, the judgments of God, 
who is the God pf truth. 

Yet ftirther, if any benefit to the king could b^ 
imagined by making the evidence to the grand jury 
public, it could npt come in competition with the law 
exprefTed in their oath 5 which, by condant uninter- 
rupted ufage, for fo many ages, hath obtained the force 
pf law, Brafton and Britton, in their feveral genera-< 
tions, bear witnefs, that it was then pradifedj an4 
greater proof of it need not be fought, than the dif? 
putes that appear by the law books to have been 
««»9Pgft tfee aftci^ftt kwycrs^ wtetfefjr it wa» ^^m .<yp 
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(doay for a grand jtiiy to difcoi^er, eitber who was in* 
diided, or what evidence was given them. The tmft 
of the grand juries was thought fo facred in thofe ages, 
9nd their fecrecy . of fo great concern to the kingdonl, 
that whofoever ihonld break their oath therein, was by 
all thought worthy to die; only fome would have them 
fufier as traitors others as felons^. And, at this day, ' 
it is hdW to be a high mifprifion, pnnifhable by fine 
and impovmihmeot. The law tlien having appointed 
the evidence to be given to grand juries in fecret, the 
king cannot defire to have it made public. He can do 
no wrong, faith the old maxim, that is, he can do no- 
thing agaitift the law, nor is any thing to be judged for 
his benefit that is not warranted by law. His will, 
commands, and defires> are therein no otherwife to be 
known. He cannot change the legal method or man- 
ner of inquiring by juries, nor vary, in any particular 
cafe, from the cuftomaiy and general forms of judicial 
proceedings 5 he can neither abridge nor enlarge the 
power of juries, no more than he can leflen the legal 
power of the iheriffs or judges, or by fpecial dire^ions 
order the one how they Ihall execute writs, and the 
other how they fhall give judgments, though thefe 
made by him^lf* 

Tis criminal, no doubt, for any to fay, that the 
king defires a court of juftice, or a jury, to vary from 
the diredion of the law, and they, ought not to be be- 
lieved therein. If letters, writs, or other commands, 
Ihould come to the judges for that purpofe, they are 
bound by their oaths not to regard them, but to hold 
them for null 5 the ftatutes of 2 E. III. 8. and 20E. III. 1. 
^re exprefs : «' That if any writs, or commandments^ 
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come to the juftices in difiorbance of the law» or the 
execution of the fame^ or of right to the parties, they 
ihall proceed as if no fuch letters^ writs, or commands, 
were come to them." And the fubHance of thefc, and 
other ftatutes, is inferted into the oath taken by every 
judge J and if they be under the moft folemn and fa- 
cred tie, in the execution of juflice, to hold for nothing, 
or none, the commands of the king under the great 
feal, furely the word or defire, of an attorney general* 
in the like cafe, ought to be lefs than nothing. 

Befides, they are ftrangely miftaken, who think 
•the king can have an intereft different from, or contrary 
unto that of the kingdom, in the profecution of ac- 
cnfed pcrfons. His concernments are involved ii\ 
thofe of his people, and he can have none diftinft from 
tbcin. He is the head of the body politic, and> the le- 
gal courfe of doing juftice, is like the orderly circulation 
of the blood in the natural bodies, by which both head 
and body are equally preferved, and both perifh by the 
interruption of it. 

The king is obliged, to the utmofl of lirs power, to 
maintain the law and juftice in its due courfe, by his 
coronation oath, and the truft thereby repofed in him. 
In former ages, he was conjured not to take the crown, 
unlefs he refolved pun6tually to obferve it. Bromton*, 
and others, fpeaking of the coronation of Richard I. 
deliver it thus. That having firft taken the oath, Deind^ 
indutus ManteUo^ dvBus eft ad dliare^ ^ conjuratus ah 
Archiefifcopo, ^ probibitus ex parte Dd, ne bunc bonorem 
Jih'i ajfumati nl/i in mente babeat tenet e Jacramenia H vota 
^uafuferius fecit, Et ipfe refpondit, Je per Dei auxiliunt 



^ Brom. p* t}^^. MaU Paris, p. 133. Uovcd. p. a7i- Baker p. 69« 



mm 



( <d ) 

ibtnnla fupraJi^a olfervaturuni lofia Jide. ' Dtinde cept% 
eoronam de altari, & tradtdit earn Jrcbiepi/capo, qui pofuit 
earn fufer caput Regis, ^ fie cwotiatus Rex, dudus eft ai 
fedemjuam, AftenV-ards cloathed with the royal robe, 
he is led to' the altar, and conjured by the archbi(liop> 
and forbid in the name of God, not to affume that ho- 
nour, unlefs he intended to keep the oaths and vows 
he had before made 3 and he anfwered, by God's help, i 

he would faithfully cbferve all the promifes. And then 
he took the crown from off the altar, and delivered it 
to the archbifhop, who put it Upon the king's head j 
and the king thus crowned is led unto his feat. The 
violation of which truft, cannot but be as well a wound 
unto their confciences, as bring great prejudice upon 
their perfons and affairs. 

The common law that exafts this, doth fo far pro- 
vide for princes, that having their minds free from 
cares of preferving themfelves, they may reft aflRircd, 
tliat no a6ls,-words or defigns, that may bring them 
into danger, can be concealed from the many hundreds '^ 

of men, who by the law are appointed in all parts of *, 

the kingdom, watchfully to take care of the king ; / 

and are fo far concerned in his fafety, tliat they cab 
hope no longer to enjoy their own lives artd fortunes in 
peace, than they can preferve him, and the good order, 
which according to the la*ws he is to uphold. 

It is the joint interefl of king and people thiat the 
ancient rules of doing juflice be held facred and invio- 
lable; and they are equally concerned in cauling 
ilrift inquiries to be made into all evidenced gireu 
- againft fufpe6led, or accufed peribns, that the truth 
may be difcovered \ and fuch as dare to difturb the 
publick peace by breaking the laws,, may be brought 
to punilhment. And the whole courfe of judicial pro^ 
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ttciingsin criminal caaiies^ ihews that the peoplt ii| 
therein equally concerned with the king, whofe name ig 
l^ed. This is the ground of that difiindion which Sir 
£d. Coke makes between the proceedings in pleas of 
the crows, and a6tions for wrongs done to the king 
bimfelf : *' In pleas of the crown, or other common 
offences, nuifances, &c. prlnc^ail/ concerning others 
or the publick, there the king by law muil be apprized 
by indidment, prefentment, or other matter of record ^^ 
but the king may have an action for fuch wro&g as a 
done to himfelf, and whereof none other cam have an 
adion but the king, without being apprissed by in- 
didment, prefentment, or other matter of record, as a 
4^uare imfedU, Quare incumhravit, a writ (A. Attaint, of 
debt, detinue of ward, efcheat, Jcire, Jac. fur repeahr 
fatent, &c.*" unto which every man muft anfwer : but 
no man can be brought to anfwer for public crimes at 
the king's fuit otherwife than by indidment of a ^and 

The whole coiUrie of doing jttftice upoor criminals, 
from the beginning of the procefs, unto the esecution 
4^ the fentence, |s, and ever was efleemed to be the 
kingdom*s^concemment, as is evidenced by the frequeiH 
<x>mplaints made in parliament, that capital Sendees 
were pardoned to the peoples damage and wrong. la 
the 13 Hich. II. it is faid« that the king hearing the 
grievous complaints of- his commons in parliament, of 
the outrageous mifchiefs which happened unto the 
realm, for that treafons, murders, and rapes of women, 
be commonly done, and committed, and the more be- 
caufe charters of pardon had been eaiily granted in fudi 
cafes 5 and thereupon it was enaded, that no pardon 
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lor iuch crimes ihould be granted, unlefs the fame wer# 
particularly fpecified therein, and that if a pardon wcrd 
otherwife granted for the death of a man, the judgea 
ihould, notwithflanding, enquire by a grand jury of tlwi 
neighbourhood, concerning the death of eveiy fuch 
perfon, and if he were found to have been wilfully mur- 
dered, fuch charter of pardon to be difallowed > and 
provilions were made by impofing grievous fines upoa 
every perfon, According to his degree and quality, or 
imprifonnient, who Hiould prefume to fue to the king 
ior any pardons of the aforefaid crimes, and that fuch 
perfons might be known to the whole kingdom, tbeif 
names were to be upon feveral records. The like had 
been done in many ftatutes made by feveral parliaments^ 
as in the 6 Ed. I. Q, the 2 Ed. III. 2, the 10 Ed. III. 2, 
and the 14 Ed. III. 15, wherein it was acknowledged 
by the king in parlianient, " That the oath of the 
crown had not been kept, by reafon of the grant of 
pardons contrary to the aforefaid ftatutes j and enadcd 
that any fuch charter of pardon, from thenceforth 
granted againft the oath of his crown and the faid fta-^ 
tutes, the fame ihould be holden for noneV' In the 
27 Edw. iil, 2, It is further provided for preventing 
the peoples damage by fuch pardors^ " That from 
thenceforth in every charter of pardon of felony, which 
iftiall be granted at any man's fuggeftion, the faid fug- 
geftion, and the name of him that maketh the fuggel- 
tion, iliall be comprized in the fame charter, and if 
after the fame fuggeftibn be found untrue, the charter 
ihall be difallowed and holden for none: And the juf- 
tices, before whom fuch charter ihall bealledged, ihall 
pnquire of the fame fuggeiiion, and that as well of 
chiarters granted before this time, as of charters which 
Ihall be granted in time to come, and if they find them 
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untrue, then they fhall difallow the charter fo alledged, 
and ihall moreover do as the law demandeth. 

Thus have parliaments from time to time de- 
dared, that the ofiences againft the crown are aj^aipil 
the publick welfare, and that kings are obliged by their 
oath and office to caufe juftice to be done upon tr^itorf 
and felons for the kingdom's fake, according to the an- 
cient common law, declared by Magna Charta, in 
thefe words : Ntdli negabimus, nulH 'vendemus, nidli dif^ 
feremus jufiitiam*. We will fell to no man, we will 
not deny, or defer, to any man either jufiice or right* 

And as the publick is concerned, that the due an4 
legal methods be obferved in the profecution of offend- 
ers, fo likewife doth the fecurity of every fingle ipan 
in the nation depend upon it. No man can affure him- 
felf he ihall not be accufed of the higheft crimes. Let 
a man's innocence and prudence be what it will, yet his 
xnoft inoffenfive words and a6tions are liable to be mif- 
conllrued, and he may, by fubomation and confpiracy, 
have things laid to his charge, of which he is no ways 
guilty. Who can fpeak or carry himfelf with that cir- 
cumfpeftion, as not to hj^ve his harmlefs words or ac- 
tions wrefted to another fenfe than he intended ? Wl^o 
can be fecure from having a paper put into his pockets^ 
or laid in his houfe, of which he fhall know nothing 
till his accufation ? Hiftory affords many examples of 
the deftable pfadices in this kind of wicked court pa- 
rafites, among which one may fuffice for infiance, out 
of Polybiusf, an approved author. Hermes, a powerful 
favourite, under Antiochus the youngeri but a man 

"^»" ■ .■■ ' • " ■ » ■ ■' •■■ > .. J ,.:■!'., ^;.r..H , . 

• 9 Hen.ni. 29. 
f Polyb* Ub. fi. 
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hoid to be a favourer of liars, was made ufe of againft 
the innocent and brave Epigenes. He had long watched* 
to kill him, for that he found him a man of great elo- 
quence and valour, having alfo favour and authority 
with the king. He had unjuftly, but nnfuccefsfully, 
accufed him of treafon, by falfe glofles put upon hi* 
faithful advice given to the king in open council ; t\A» 
not prevailing, he by artifice got him put out of bis 
command, and to retire from court > which done, he 
laid a plot againft him, with the help and couafel of 
(one of his accomplices) Alexis, an4 writing letters as if 
fhey had been fent from Molon, (who was then in open 
rebellion againft his prince for fear, amongft other rea- 
fons, of the cruelty and treachery of Hermes) and cor- 
fupted one of Alexis's fervants with great promifes^ 
who went to Epigenes, to thruft the letters fecretly 
dmongft his other writings, which when He had done> 
Alexis came fuddenly to Epigenes, demanding of him, 
if he had received any letter from Molon : and when 
lie faid he had none; the other faid, he was confident he 
fliould find' fomej wherefore, entering the houfe td 
fearch, he found the letters, and taking this occafion,. 
flew him, [left if the faft had been duly examined, the 
Confpiracy had been difcovered.] Thefe things happen- 
ing thus, the .king thought that he was juftly flain ; in 
this manner the worthy Epigenes ended his days : But 
this great man's defigns did not reft here -, for within 
a while heightened with fuccefs, he fo arrogantly 
abufed his matter's authority^ as he grew dangerous to 
the king himfelf, as well as to thofe about him; info- 
much as Ahtiochus was forced for that he hated and 
feared Hermes, to take away his life by ftratagem,. 
thereby to fecure himfelf. By thefe, and a thoufand 
other ways, the moft unblemifhed innocence may be 
Brought into the greateft dangers. Since then every 
man is thus eafily fubjedt to queftion^ and what i& oibfr 
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tnan*s cafe this day, may be another man's i^ mprrow, 
it is undoubtedly every man s concern, to fee, as far ^% 
in him lies, in every cafe, that the accufed perfon may 
have the benefit of all fuch provifions, as the lavv hath 
made for the defence of innocence and reputation. 

Now to this end there is nothing fo neceffary as 
the fecret and feparate examination of witnefTes, for 
though perhaps, as hath been already obfefved, it may 
be no very difficult thing for feveral perfons, who are 
permitted to difcourfe with each other freely, and to 
hear, or be told what each of their fellows had been 
afked and anfwered, to agree i^ one ftory, efpecially if 
the jury may not aik what queflion^ they fhall tliink 
fit for the fatisfaftion of their own confciences ^ but 
that they fhall be fo far under the corredion and cen- 
fure of the judges, as to have the quefiipns which they 
put, called by them trifles, impertinept, and unfit for 
the witnefles to fpeak to 5 yet if they be examine4 
apart, with that due care of fifting out all the circumr 
llances which the law requires, where every man of the 
jury is at full liberty to enquire into any thing for his 
clearer information, and that with what deliberation 
they think fit, and all this be done, with that fecrecy 
which the law commands 5 it will be almoft impoffiblc 
for a roan to futfer under a falfe accufatjon. 

Nor has the law been lef$ careful for the reputa-j 
tion of the fubjefts of England, than for their lives and 
cftates, and this feems to be one reafon why in criminal 
cafes, a man fliall not be brought to an open legal trial 
by a petit jury, till the grand jury have firft found the 
bill : The law having entrufted the grand inquefl: in a 
ipecial manner with their good names j they are there-, 
fore not only to enquire whether the fad that is laidj, 
i^as dpue b^ the partj^ accufed, but ioto the circ^o^- 
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ftances thereof too, whether it were done traiterouiljTi 
felomoudy, or 'malicioufly, &c. according to the man^- 
per charged, which circumftances are not barely matter 
of foma, but do conftitute the very effence of the 
jcrime 5 and laftly into the credit of the witneffes, and 
that of the party accufed, and unlefe they find both the 
faift proved upon him, and llrong prefaraptions of fuch 
aggravating circumftances attending it, as the law re- 
quires in the fpecification of fuch crime, and likewife 
are fatisfied in the credibility of the witneffes 5 they 
ought not to expofe the fubjed to an open trial ip the 
face of the county, to a certain lofs of bis reputation, 
and hazard of his life and ejftate. Moreover ihould 
this pradtice of publick examination prevail, and the 
jurors oath of fecrecy continue, how partial and un- 
equal a thing would it be to declare that to all the 
world, which will blaft a man's good name, and religi- 
pufly conceal what they may know tending to his jufti- 
Cation. To examine witneffes, perhaps fuborned, cer- 
tainly prepared, and have evidence dreffed up with all 
the advantages that lawyers wits can give it, of th© 
the fpuleft crimes a man can be guilty of, and this 
given before fome thoufands againft him ; and yet for 
the fame court to fwear thofe, whom the law makes 
judges in the cafe, not to reveal one word of thofe rea- 
fons, which have fatisfied their confciences of his inno- 
cence. What is this, but an artifice of flandering men 
(it may be) of the raoft unfpotted converfation, and of 
^bufing authority, not fo much to find men guilty, as 
to make them infamous ? after this ignominy is fixed, 
yrhat judgment can the auditors, and from them the 
world, make, but of hjgh probality of guilt in the 
party accufed^ ^i^d perjury in the jury. 

This courfe, if it iliould be continued, muft needs 
^ q£ moft 4angerous cgnfecjuenge ^o all forts of naeu j 
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ft will both fubjeft every one, witboat relief to be de- 
#MDcd, and affright the beft and moft confcientious 
men, from ferving on grand juries, wbicb is a moft ne- 
ceffkry part of their duty. Now lincc there is in our 
government, (as in every one that is well conftitutcd 
there ought to be) great liberty of accufation, that no 
wan may be encouraged to do ill through hopes of im- 
punkyv if, by this means, a method be opened for the 
Wafting the moft innocent man's honour, and deterring 
th« ^moft honefl from being his judges, what remains, 
Iwt that every man's reputation, which is moH dear 
mrto fuch as are good, is held precarioufly, and it WiU 
he in the power of great men to pervert the laws, and 
take away whofe life and eftate they pleafe, or, at Itsft, 
to fatten imputations of the moft detcfted crimes upon 
SBy, whom, for fecret reafons, they have a mind to de- 
&me. The confequences of which fcandal, as they are 
-mxj mifchievous to every man, fo in a trading country 
in a more efpecial manner, to all who live by any vo- 
cation of that kind. 

The greateft part of trade is driven upon credit, 
moft men of any confiderable employment dealing for 
much more than they are truly worth, and every man's 
credit depends as well upon bis behaviour to the go- 
vernment he lives under, as upon his private honef!y in 
Ris tranfadions between man and man 5 fo that the 
fufpicion only of his being obnoxious to the govern- 
ment, 18 enough to fet all his creditors upon his back, 
and put a flop to all his affairs, perhaps to his utter 
ruin. What expedition and violence will they all ufe 
to recover their debts, when he fliall be publickly 
charged with Aich crimes as forfeit liffe and eftate? 
Though there fhould not be one word of the accufation 
true, yet they knowing the charge, and the ffeeming 
proofs in the court, and the confecpicnccr of it, an^ 
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not being acquainted with the Snth, as it appears to • 
thejuiy, felf-intereft wUl make his creditors to draw 
in tiieir effe6ts, which is no more than a new contri- 
vance^ under colour of law, of undoing honeft men. 

If to prevent any of thefe mifchiefs, the jtiiy 
fliould difcover their fellows and their own counfel, at 
the court by publick examination doth, it would not; 
only be a wilful breach of their oath, but a betraying. 
of the truft which the law hasrepofed in them, for the 
fecurity of the fubje6t. For to fubje6fc the reafons of 
their verdids upon bills to the cenfure of the judgeiv 
wer^ to diveft themfelves of the power which the law 
has given them, for moft important coniiderationv 
without account or controul, and to interefl thofe ia 
it, whom the law has not in this cafe truded, and fo b/ 
degrees, the courie of juftice, in one of the moft ma- 
terial parts, may be changed, and a fundamental fecii- 
rity of our liberty and property infenfibly loft. On th« 
other hand, if, for fear of being unworthily reproached 
as ignoramus jury-men, qbftinate fellows, that obftrudt 
juftice, and diiferve the king, the' grand jury ftiall fuffer 
the judges, or the king's counfel, to prevail with them 
to indorfe hilla vera, when their confciences are not 
fatisfied in the truth of the accufation, they ad dXxo&Xj 
againft their oaths, opprefs the innocent whom th^ 
ought to proted, as far as in them lies, fubjefi their 
country, themfelves, and pofterity, to arbitrary powers 
pervert the adminiftration of j'jftice„ and overthrow 
the government, which is inftituted for the obtaining i|, 
and fubftfts by it. ^ 

This feems to be the greateft treafon that can be 
committed againft the whole kingdom, and threateqi 
ruin unto every man in private in it. None can be 
fafe againft aothorif^d malice^ and ootwithftaodipg t}» 
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*ai*e of our VLnce^ors, rapine, murder, and the worll of 
crimes, may be advanced by the formality of verdids, 
if grand juries be overawed, or not fuffered to enquire 
into the truth, to the fatisfa6tion of their confcience^. 
Every man, whilft he lives innocently, doth, under 
God, place his hopes of fecurity in the law, which can 
givfe no prote6tion, if its due courfe be fo interrupted, 
that frauds cannot be difcovered. Witneffes may as 
well favour offenders, as give falfe teftimony againft the 
guiltlefs, and if they, by hearing what each other fay, 
are put into a way of concealing their villainous de- 
figns, there can be no legal revenge of the crimes al- 
ready committed. Others, by their impunity, will be 
encouraged to do the like, and every quiet mind will 
be equally expofed unto private injuries, and fuch as 
may be done unto him under the colour of law. No 
man can promife unto himfelf any fecurity for his life 
Or goods, and they who do not fufFer the utmoft vio- 
lences in thdr own perfons, may do it in their children, 
friends, and neareft relations, if he be deprived of the 
remedies that the law ordains, and forcred to depend 
upon the will of a judge, tvho may be (and perhaps w6 
may fay) are too often corrupted, or fwayed by their 
own paflions, interefts, or the impulfe of fuch as arc 
greater than they. This nufchief is aggravated by a 
commonly received opinion, that whofoever fpeaks 
againft an accufed perfon is the king's witnefs, and the 
worft of men, in their worft defigns, do ufually Ihelter 
themfelves tmd^r that name^ whereas, he only is th6 
king's witnefs, who fpeaks the truth, whether it be for 
or againft him that is accufed. As the power of the 
king is the power of the law, he can have no other in- 
tention than that of the law, which is to have juftice 
impartially adminiftered : and as he is the father of hii 
people, he cannot but incline ever to the gentleft fide, 
junlcfs it be poflible for a father to delight in the dc* 
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ftru6lioD, dr defire to enrich hitnfelf by theconfil*cati(m 

of his chi]dren*s eftates. If the moft wicked princed 

have had different thoughts, they have been obliged to 

dillemble them. We know of none worfe than Nero, 

but he was fo far from acknowledging that he defired 

any man*s condemnation, that he looked upon the no- 

ceility of iigning warrants for the execution of male* 

fadfcors, as a burthen*, and rather wiihed he had not 

learnt to write, than to be obliged to do it. They, wh© 

by fpreading fuch barbarous errors, would create unto 

the king an intereft different from that of his people, 

which he is to preferve, whilft they pretend to ferve 

him in deftroying of them, they deprive him of his ho- 

f nour and dignity 5 juftice is done in all places iii the 

i name of the chief magiftrate, it being prefumed, that 

he doth embrace every one of his fubje6b with' equal 

i ' tendernefs, until the guilty are by legal proofs difcri- 

minated from the innocent 5 and amongft us the king's 

I name may be ufed in civil cafes, as well as criminal > 

' but it is as impoflible for him rightly to defire I fliould 

be condenmed for killing a man whom I have not 

I killed, or a trealon that I have not conomitted, as that 

my land fhould be unjuftly taken, from pae, by a 

judgment in his bench, or I ihould be condemned to 

pay a debt that I do not owe. ^ - 

I In both cafes we fue unto him for jufticc, and de- 

mand it as our right. We are all concerned in it,, pub- 
lickly and privately, and the king, as well as all the 
officers of juftice, are, by their feveral' oaths, obliged 
^ in their refpedive capacities to perform it. They are 

bound to give their aliiftance to find out offendei's, and 
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tlic king's attorney is by his oath to profecute them, 
if he be required 3 and he is not only the king's fervant 
in iuch cafeSf but the nation's ; or rather, cannot other- 
wife ferve the king, than by feeing juftice done in the 
nation. Whenever any man receives an injury in his 
perfon, wife, children, friends, or goods, the king is in- 
jured, inafmuch as he is by his office to prevent fuch 
mifchief, and oCight to be concerned in the welfare of 
every one of his fubjeds 5 but the parties to whom the 
injuries are done» are the immediate fufferers, and the 
))rofecution is principally made, that they may be rt- 
pared or revenged, and other innocent perfons fecured 
by the punilhment of offenders, in which the king can 
be no otherwife concerned, than as he is to fee his office 
faithfully performed, and his people proteded. The 
king*s fuit therefore is in the behalf of his people, yet 
the laws leave unto every man a liberty, in cafe of trea- 
fons, murders, rapes, robberies, &c. to fue in the king's 
name, and crave his aid, or, by way of appeal, in his 
own. The fame law looks upon felons or traitors as 
publick enemies, and by authoriiing every one to pur- 
fuc or apprehend them, tcacheth us, that every man, in 
his place, ought to do it. The fame a6t whereby one, 
or a few are injured, threateneth all, and every man's 
private intereft fo concurs with that of the publick, 
that all depends upon the exa6t prefervation of the me- 
thod prefcribed by the law, for the impartial inquifition 
after fufpeded offenders, and moft tender .care of preferv- 
ing fuch as are innocent. As this cannot poflibly be ef- 
feded witliout fecret and feparate examinations, the 
forbid ing of them is no lefs, than to change the 
courfe which is enjoined by law, confirmed by cuflom, 
and grounded upon reafon and juflice. If, on the other 
fide, any man believes, that fuch as in the king's name 
profecute fufpected delinquents, ought only to try how 
they may bring them to be condemned^ he may be 
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pkafed to confider^ that all fuch perfons ought, accord- 
ing unto law, to produce no witnefs whom they do not 
think to be true, no evidence which they do not be- 
lieve good, nor can conceal any thing that may juftify* 
the accufed. No trick or artifice can be lawfully ufed 
to deceive a grand jury, or induce them to find or reje6k 
a bill, otherwife than as they are led by their own con- 
fciences. All lawyers were anciently fworn to put no 
deceit upon the courts for their clients fake, and there 
are ftatutes ftill in force to punifh them, if they do it ; 
but there is an eternal obligation upon fuch as are of 
counfel againft perfons accufed of crimes, not to ufe 
fuch arts as may bring the innocent to be condemned,, 
apd thereby pervert that which is not called the judg- 
ment of man, but of God ; becaufe man renders it in 
the Head, and .by the commandment of Gk>d ; fuch 
pra^ices exalt the jurifdiftion of tribunals, but infed 
and pollute them with that innocent blood which will 
be their overthrow. And leaft of all, can it be called 
a fervice to the king, fince none could ever ftand againft 
the cry of it. This is necelfarily implied in the attorney 
general's oath, to ferve the king in his kingly office, 
wherein the law prefumes he can do no wrong. But 
the greateft of all wrongs, and that which hath been 
raoft dcftruftive unto thrones, is by fraud to circumvent 
and deftroy the innocent. This is to turn a legal king 
into a Nimrod, a hunter of men ; this is not to a£t the 
part of a father or a iliepherd, who is ready to lay down 
his life for his (beep, but fuch as the Pfalmift com- 
plains of, who eat up the people as if they eat bread. 
Jezebel did perhaps applaud her own wit, and think ihe 
had done a great fervice to the king, by finding out 
men of Belial, judges, and witneiles, to bring Naboth 
to be ftoned ; but that unregarded blood was a canker,^ 
pr the plague of leproi}'' in his throne and family, whiefet 
could not be cured but by its overthrow andextinOiQav 
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But if the attorney general cannot fcrve the king by 
ibufing juries, and fubverting the innocent, be can as 
little gain an advantage to himfclf by falfifying his 
oath, by the true meaning whereof he is to profecute 
juflice impartially, and the eternal divine law would 
annul any oath or promifc that he fbould have taken 
to the contrary, even though his office had obliged him 
unto it. 

The like obligation lies upon jurois not to fufFcr 
themfelves to be deluded, or perfuaied, that the 
judges, king's counfel, or any others, cai difpenfewith 
that oath, or any part of it, which they liave taken be- 
fore God unto the whole nation 5 nor to t link that they 
can fwerve from the rules fct by the law, without a 
damnable breach of it. The power of relating, or dif- 
folving confcientious obligations, acknowledged in the 
pope, makes a great part of the Roman fuperftition ; 
and that grand irapoftor could never corrupt kingdoms 
and nations to their deftru£tion, and the eftabUihment 
of his tyranny, until he had brought them to believe 
he could difpeufe with oaths, taken by kings unto their 
fubje6ts, and by fubjedks to their kings 3 nor impofe fo 
extravagant an error upon either, , until he had per- 
fuaded them he was in the place of God. It is hard to 
fay, how the judges or king's counfel can have the 
fame power, unlefs it be upon the fame title ; but wc 
niay be fure they may as well difponfe with the whple 
oath as any part of it, and can have no pretence unto 
either, unlefs they have the keys of heaven and hell in 
their keeping. Jt Js in vain to fay, the king, as any 
other man, may remit the oath taken unto and for him- 
felf ; he is not a party for himfelf, but in the behalf of 
his people, and cannot difpofe of their concernmenta 
withovH their CQurent, which is given only in parlia^* 
ipent. 
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The king's counfel ought to remember, they are. 
IQ criminal cafes, of counfel unto •every man in'th© 
kingdom. It is no ways referred unto the dire6^ion of 
the judges, or unto them, whether that fecrecy enpined 
by law, be profitable unto the king or kingdom 5 they 
muft take the law as it is, and render obedience unto 
it, until it be altered by the power that made it. To 
this end, the judges, by ads of parliament, viz. 18 Ed. 
III. cap. 8. and 20 Ed. Ill: cap. 1. are fwom to ferve 
the people :' '* Ye Ihall ferve our lord the king and his 
people in the office of juftice, &c. Ye fhall deny to no 
man common right by the king's letters, nor no other 
man's, nor for any other caufe 5 and in default thereof, 
in any points they are to forfeit their bodies, lands, and 
goods." This proves them to be the people's fervants 
as well as the king's. 

Further, by the exprefs words of the commiffioni 
of Oyer and Terminer, they are required to " aflift 
every man that fuffers injury, and make diligent inqui- 
iition after all manner of falfhoods, deceits, offences, 
and wrongs done to any man, and thereupon to do juf- 
tice according to the law." So, that in the whole pro- 
ceedings in order unto trial, and in the trials themfelves, 
the thing principally intended, which feveral perfoni 
are feverally, in their capacities, obliged to purfue, is 
the difcovery of the truth. The witnefTes are to depofe 
" the truth, the whole truth, and nothing but the 
truth j" thereupon the counfel for the king are to pro- 
fecute 5 the grand jury to prefent ; and the petit jury 
to try. Tiiefe are feveral offices, but all to the fame 
end. Tis not the prifoner, but the crime, that is to be 
purfuedj this primarily, the offender but by confer 
quence j and therefore fuch courfes. mull be taken, as 
may difcover that, and not fuch as may enfnare him, 
Whea the offence is found, the impartiaUettcr of the 
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law gms the doom, and the judges have no ihare ia 
it, but the pronouDcing of it. Till then the judges 
are only to prefide, and take care that every man elfe^ 
who is employed in this necefTary affair, do his duty ac« 
cording to law. So that upon refult of the whole 
tranfadion, impartial juflice may be done, either to the 
acquittal or condenmation of the prifoner. 

Hereby it is manifeU why the judges are obliged 
by oath, to " Serve the people as well as the king.** 
And by commiffion, to " Serve every one that fuffets 
injuries." As they are to fee that right be done to the 
king, and his injured fubje^ts, in difcovering of the de- 
linquent, fo they are to be of counfel with the prifoner,, 
whom the law fuppofeth may be ignorant.as well as in* 
noeent 3 and therefore has provided, that the court fhall 
be of counfel for him, and as well inform him of what 
legal advantages the law allows him, as to refolve any 
point of law, when he ihall propofe it to them. And 
it feems to be upon the prefumption of this fteady im- 
partiality in the judges, (thus obliged by all that is held 
facred before God and man, to be unbiaffed) that the 
prifoner hath no counfel j for if the court faithfully 
perform their duty, the accufed can have no wrong or 
iiardfhip, and therefore needs no advifer. 

Now fuppofe a man perfedly innocent, and itv 
^ome meafure knowing in the law, fliould. be accufed 
of treafon or felony 5 if the judgesr iliall deny unto the 
grand jury the liberty of examining any witnefles, ex- 
cept in open court, where nothing fliall be offered that 
may help to clear the prifoner, but every thing aggra- 
vated, that gives colour for the accufation, f|ich perfons 
only produced, as the king's counfel, or the profecutor & 
ihall think fit to call, of whofe credit alfo Ae jury muft 
not enquire, bat (lu&ll be controled and brew-beal^eii 
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in aikifig qnciftions, of fnch unknown witttefles, for 
their owii fatisfa£tion> if they have any tendency to 
difcover the infamy of thefe witneiies, or the falfhood 
of their teftimony, how can innocence fecnre any man 
from being arraigned ? 

And if the oath of the judges Ihould be as much 
forgotten in the further proceedings upon the trial, 
where, in cafes of treafon, the prifoner fliall have all 
the king's connfel, (commonly not the moft unlearned) 
prepared with ftudied fpeeches aiid arguments, to make 
him black and odious, and to drain all his words, and to 
alledge them for inftances of his guilt. If then ^11 hift 
private papers and notes, to help his memory in his 
plea and defence, fhall be taken from him by the gao- 
ler, or the court, and given to his profecutors 5 and all 
advice and affiftance from councils or friends, and his 
neareft relations ihall be denied him, and none fuffered 
by word or writing to inform him of the indifFereticy, 
or honefty, or the partiality or malice of the pannels 
returned (whom the law allows him to challenge or 
refufe, either peremptorily, or for good reafons offered) 
ihould he be thus deprived of all the gopd provilions of 
the law for his fafety, to what frauds, perjuries, and 
fubornations is not he, and every man expofed, who 
may be accufed ? What deceits may there not be put 
upon juries? and what probability is there of finding 
fecurity in innocence ? What an adniirable execution 
• would this be of their commiffion, " To make diligent 
inquifition after all manner of falflioods, deceits, 
wrongs, and frauds, and thereupon to do juftice according 
to law ?" when at the lame time^ if fo managed, a me- 
thod would be introduced of ruining arid deftroying any 
man in the form of juftice. Such praftices would be 
the higheft difhonour to the king imaginable, whofe 
name is ufed, and fo far mifreprefent the kingly office 
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ts to make that appear to have been ere&ed to vejL and 
deftroj the people, which was iotended and ordained 
to help and preferve them. 

The law fo far abhors fuch proceedings, that it in- 
tends, that every man ihould be ftridly bound, to be 
exadly juft, in their feveral employments, relating to 
the execution of juftice. The fergeants of the king'g 
council (fir George JefFrys, among the reft) who profe- 
cute in the king's name, and are confulted in the 
forming bills of indidment, and advice about the wit- 
nefles, and their teftimonies againft the accufed 5 thefe, 
if they would remember it, when they are m^ade fer- 
geants, take an oath, Coke\ 2d Infiiiutesy p, 214, " aa 
well and truly to ferve the people" (whereof the 
party accufed is one) " as the king himfelf, and tomi- 
nifter the king's matters duly and truly after the courfe 
of the law to their cunning j" Not to ufe their cunning 
and craft to hide the truth and deftroy the accufed if 
they can. 

They are alfo obliged by the ftatute of Weftm. 1. 
6ap. 29. to put no manner of deceit or coUufion upon 
the king*s court, nor, fecretly to confent to any fuch 
tricks as may abufe or beguile the court, or the party, 
be it in caufes civil or criminal : and it is ordained that 
if any of them be convi£ted of fuch pra<5lices, he ihall 
be imprifoned for a year, and never be heard to plead 
again in any court j and if the mifchevious confequencc 
of their treacheries be great, they are fubjed to further 
and greater punifhments. Our ancient law book, called 
the Mirror of Jufiice, cap. 2. fedt. 4. fays, " That every 
fergeant pleader is chargeable by his oath, not to main- 
tain or defend any wrong or falfhood to his knowledge^ 
but iliall leave his client when be Ihall perceive the 
wrong inteqded by him : ^Ifo that he ihall not mow 
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or proffer any ftlfe teftiavony, aor conl*ent to atty lye% 
deceits, or corruptions wh^tfoever, in his pleadipgs " 

A$ a further fecurity unto the people agaioft all 
attempts upon their laws, exemplary julUce hath beeii 
doue^ in feveral ages, upon fuch judges, and jufticiaries, 
as through cormption, fubraiffion unto unjuft com- 
mands, or any other liniller confideration, have dared 
to fwerve from them ; The punifhnients of thefe wicked 
4pen remain upon record, as monuments of their infamy 
to be a terror unto all that ftall fucceed them. In the 
reign of the Saxons, the moft notable example was 
given by king Alfred, who caufed above forty judges 
to be hanged in a fhort fpace, for feveral wrongs done 
to the peqple, as is related in the Mirror of Jufticc : 
Some of them fuffered for impofing upon juries, and 
forcing them to give verdidls according to their will \ 
and one, as it feems, l^ad taken the confidence to ex^^ 
mine a jury, that he might find which of them would 
fubmit to his will, and fetting afide him who would 
not, condemned a man upon the verdi6t of eleven. 

Since the coming in of the Normans, our parlia- 
knents have not been leik fevere againft fuch judges, as 
have fuffered the courfe pf jul^ice.to be perverted, or 
the rights and liberties of the people to be invaded. 
In the time of Edward I. Anno. 1289, the parliament 
finding, that all the judges, except two, had fwerved 
from their duty, condemned them to feveral puniih- 
ments according unto their crimes*, as b^niihmcnt, 
perpetual imprifonraent, or the lofs of all their eftates, 
&c. Their particular offences are fpecified in a fpeech 
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tnade by the archbifhop of Canterbury in parliament. 
They had broken Magna Charta ; incited the king 
againft his people -, violated the laws under pretence 
of expounding themj and impudently prefumed to 
prefer their own councils to the king, before the ad- 
vices of parliament, as appears by the fpeech, &c. here- 
unto annexed. 

The like was done in the time of Ed. 11. when 
Hugh de Spencer was charged for having prevailed 
with the kiug to break his oath to the people, in doing 
things againft the law by his own authority. 

In the time of Ed. HI. judge Thorpe was hanged, 
for having, in the like manner, brought the king to 
break his oath * ', and the happy reign of that great 
king affords many inftances of the like nature 5 amongil / 
which, the punifhment of Sir Henry Green and Sir Wil- 
liam Skipwith, deferve to be obferved, and put into an 
equal rank with thofe of his brave and viftoriou^ 
grandfather. 

In the time of Richard Il.f eleven of the judges,* 
forgetting the dreadful punifliments of their predecef- 
fors, fubfcribed malicious indi6tments againft law, and 
gave falfe interpretations of our ancient laws to the 
king, thereby to bring many of his moft eminent and 
worthy futje6ts to fuffer as traitors at his will 5 fub- 
jeded the authority and very being of parliaments to 
his abfolute pleafure, and made him believe, that all 
the laws lay in his own breaft. Hereupon fentence of 
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death was pafled upon them ; and though, upon their 
repentance, and confeffing they had been f way ed by 
fear and threatenings from the king, two only were 
executed, all the others were for ever baniflied, as un- 
worthy to enjoy the benefit of that law, which they 
Jiad fo perfidioully and bafely betrayed. 

It were an endlefs work to recite all the example* 
of this kind that are found in our hiftoriss and records j 
but that of Empfon and Dudley muft not be omitted. 
They had craftily contrived to abolilh grand juries, and 
to draw the lives and eftates of the people into queflion, 
without indi6biients by them 5 and by furprife, and 
other wicked pradices, they gained an a6t of parlia- 
ment for their countenance. Hereupon falfe accufa- 
tions followed without number j oppreffion and injuf- 
tice broke forth like a flood, and to gain the king's fa- 
vour they filled his coffers. The indidtments againft 
them, mentioned in AnderforCs Reports, page 156, IS^y 
are worth reading 5 whereby they are charged " with 
treafon, for fubverting the laws and cuftoms of tht 
land, in their proceedings without grand juries, and 
procuring the murmuring and hatred of the people 
againft the king, to the great danger of him and the. 
kingdom." Nothing could fatisfy the kingdom, though 
the king was dead whom they had flattered and ferved, 
but fuch juftice done upon them, and many of their in- 
ft rumen ts and officers, as may for ever make tlie ears? 
•f judges to tingle. 

And it is not to be forgotten,, that the judges in queens 
Elizabeth's time, in the cafe of R. Cavendifh, in Anderfons: 
Reports, ip^^e 152, and 1553^were, (as they told the queea 
and her counfellors)by thepunifhment of former judgesi 
cfpecially of Empfon and Dudley, deterred from obeying 
h^er illegal commands. The queen had fent fevcralletteKii 
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under her fignet j great men preOfed Ihem to obey her 
patent under the great feal, and the reafons of their 
difobedience being required, they anfwered, " That 
the queen herfclf, and the judges alfo, had taken an 
oath to keep the laws , and if they fliould obey her com- 
mands, the laws would not warrant them, and they 
ihould therein break their oath, to the offence of God 
and their country, and the commonwealth wherein 
they were born. And, fay they, if ^e had no fear of 
Cod, yet the examples, and punifhmenls of others be- 
fore us, who did offend the laws, do remember, and re- 
cal us from the like offences. 

WtLofoever, being in the like places, may defign, 
6r be put upon the like practices, will do well to con- 
iider thefe examples, and not to think, that he, who 
obliquely endeavours to render grand juries ufelefs, is 
lefs criminal, than he that would abfolutely abolifli 
them. That which doth not ad: according to its in- 
flitution, is, as if it were not in being 3 and, who- 
ever doth, without prejudice, confider this matter, 
will fee that it is not lefs pernicious to deny juries 
the ufe of thofe methods of difcovering the truth 
which the Ikw hath appointed, and fo by degrees 
turn them into a mere matter of form, than openly and 
iivowedly to deftroy them. Surely fuch a gradual me- 
thod of deftroying our native right is the moft danger- 
ous in its confequence. The fafety, which our forefa- 
thers, for many hundreds of years, enjoyed under this part 
of the law efpecially, and have tranfmitted to us, is fo 
apparent to the meanefl capacity, that whoever fhall go 
about to take it away, or give it up, is like to meet 
with the fate of Ifhmael, to have every man's hand 
againfl him, becaufe his is againft every man. Artifices 
of this kind will ruin us more lilently, and fo with lefs 
oppofition, and yet as certainly as the otlicr more moved 
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oppreffion. This ohly is the difference, that one way 
we Ihould be (laves immediately, and the other infen- 
fiblj ; but with this further difadvantage too, that our 
flavery ihould be the more unavoidable, and the fafter 
riveted upon us, becaufe it would be under colour of 
law^ which pra6lice in time would obtain. 

Few men at firfl foe the danger of little changes 
in fundamentals, and tbofe who defign them, ufually 
a6t with fo much craft, as belides the giving fpecious 
reafons, they take great care that the true reafon fhall 
not appear. Every delign, therefore, of changing the 
conftitution, ought to be moft warily obferved, 
and timely oppofed j nor is it only the intereft 
of the people, that fuch fundamerttals ihould be duly 
guarded, for whofe benefit they were fo carefully laid, 
and whom the judges are fworn to ferve, but of the 
king too, for whofe fake thofe pretend to a6t who 
would fubvert tliehi. 

Our kings, as well as judges, are fworn to main- 
tain the laws. They have themfelves, in feveral ilatutes, 
required the judges, at their peril, to adrainifler equal 
juftice to every man, notwithibnding any letters or 
commands, &c. even from themfelves, to the contrary 5 
and, when any failure hath been, the greateil, and 
moil powerful of them, have ever been the readiefl to 
give redrcfs. It appears, by the preface to the Statutes 
of 20 Ed. III. that the judicial proceedings had been 
perverted 5 that letters, writs, and commands, had been 
fent from the king and great men to the juftices ; and 
. that perfons, belonging to the court of the king, the 
queen, the prince of Wales, had maintained and abet- 
ted quarrels, &c. whereby the laws had been violated, 
and many wrongs done. But the king was fo far from 
juftifying his own letters, or thofe illegal pra6tices, that 
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the preamble of thofe ftatutes faith, they were made 
lor the relief of the people, in their fufFerings by them. 
That brave king, in the height of his glory and vigour 
of his age, chofe rather to confefs his error, than to 
continue in it, as is evident by his own words : " Ed- 
ward, by the Grace of God, &c. Becaufe by diveri 
complaints made unto us, we have perceived that the 
law of the land, which we by our oath are bound to 
maintain, is the lefs well kept, and execution of thjc 
fame difturbed many times by maintenances and pro- 
curements, as well in the court as the country. We,. 
greatly moved of confcience in this matter, and for 
this caufe, deliring as much for the pleafure of God, 
and eafe and quietuefs of our fubjeds, as to fave our 
confcience, and for to fave and keep our faid oath, by 
the aifent, &c. enaft. That judges fhall do juflice, not- 
withftanding writs, letters, or commands, from himfelf, 
&c. and that none of the king's houfe, or belonging to 
the king, queen, or prince of Wales, do maintain quar- 
Tcls, &c.** 

King James, in his fpeech to the judges in the 
Star-chamber, Anno. l6i6, told them, ** That he had, 
after many years, refolved to renew his oath, made at 
tis coronation, concerning juftice and the promifc 
therein contained for maintaining the law of the land." 
' And in the next page fave one, fays, '* I was fwom to 
maintain the law of the land, and therefore had beeto 
perjured, if I had broken it ; God is my judge I never 
intended it.** And his majefty, that now is, hath made 
frequent declarations, and proteftations of bis being far 
from all thoughts of defigning an arbitrary govern- 
ment, and that the nation might be confident, he would 
rule by law. 

Now if after all this, any officer of the king*!, 
ihould prciend infh'udions from his maflcr, to demand 
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fo malefial ati alteration of proceedings, in the liigheft 
cafes againft law, as are above-mentioned, and the court 
(who are required to flight and rejed the moft folemn 
commands under the great feal, if contrary to law) 
fliould upon a verbal intimation allow of fuch a de- 
mand, and fo break in upon this bulwark of our liber- 
ties, which the law has erededj might it not give too 
juft an occalion to fufped, that al] the legal fecurities 
of our lives and properties, are unable to prote6t us ? 
And may not fuch fears rob the king of his greateft 
treafare, and flrength, the people's hearts, when thejr 
dare not rely upon him in his kingly office, and truft, 
for fafety and protedion by the laws ? Our Englifli 
hiftory affords many inftances of thofe that have pre- 
tended to ferve our king in this manner, by undermin- 
ing the people's right, and liberties, whofe ptadlices 
have fometimcs proved of fatal confequence to the kingt 
themfelves, but more frequently ended in their own de- 
'ftru6tion. 

But, after all, imagining it could be made out, that 
this method of private examinations by a grand juiy 
(which, from what has been faid before, hath appeared 
to be fo extremely neceflary for the publick good, and 
to every private man's fecurity) were inconvenient, or 
mifchievous^ and therefore fit to be changed 5 yet being 
fo effential a part of the common law, it is no otherwife 
alterable, tlian by parliament. We find by pr^fidents, 
tliat the bare forms of indidments could not be re- 
formed by the judges : The words depopulatores agrorum^ 
,infidiatores viarum^ vi et armtSy baculh, cuItelUs, arcuhus 
^ /2^i//w, could not be left out, but by advice of the 
kingdom in parliament. A writ ifTued in the time of 
s. king Ed. III. giving power to hear and determine of- 
fences, and all the jufticesrefolved*, "That they could 

♦ Cok. 4. Inft. p. 164. 
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not lawfully aft, having their authority by writ* where 
they ought to have had it by commiiiion j Though it 
was in the form, and words, that the legal commiffion 
ought to be, John Kniveti, chief juflice, by advice of all 
the judges refolved, that the faid writ was contra legem: 
and where divers indidnients were before thein found 
' againft T. S. the fame, and all, that was done by colour 
of that writ, was damned." 

If in fuch feeming little things as thefe, and many 
others, that may be inflanced, the wifdom of the ^atiQn 
hath not thought fit to entruft the iudges, but referved 
the coniideration of them to the legiUative power ; it 
cannot be inxagined, that they fhould fubjed to the dif- 
cretion, and pleafurc of the judges, thofe importai\t 
points, in the eftabliihed courfe of the adminifierinj 
juftice, whereupon depends the fafety of ^11 the fubje6i3 
lives and fortunes. If judges will take upon themfelves 
to alter the conftant pra6tice, they muft either alter the 
oath of the grand jury, or continue'it 5 if they fliould 
alter it, fo as to make it fail with any fuch new method, 
and thus in appearance charitably provide, that the 
grand juiy fhould not take a mock oath, or fbrfwear 
themfelves 3 they then make an incroachment upon 
the authority of parliaments, who only can make new, 
or change old legal oaths, ^nd all the proceedings there- 
upon would be void. 

If they fhould continue conftantly to irapofe the 
fame oath, as well when they have notice from the 
king, that the jury fhall not be bound to keep his £e- 
crets, and their own, as when they have none ;• they 
nmfl aflume to make the fame form of law to be of 
force, and no force ; and the fame words to bind the 
confcience, as they will have them 5 whereby they 
would profane the natural religion of an oath, and 
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Wing a foml (candal upon chriftianity, by tridirig tlrcfrft 
than heathens in that facred matter j and whilft thd 
fudges find thcmfelvds under the neceffity of adrainif- 
tering the oath unto grand juries^ and not fufi^er them 
to obferve it according unto their confciences, they 
Vould confefs the iliegality of their own proceedings^ 
and ca» never be able to repair the breaches, by pre-* 
tending a taci^t impHcation, if the king will, but niufi 
Unavoidably fall under that appfoved maxim of our 
law, Maledi£ia eft interpfetatio qua corrumfit textum ; 
It is a curfed interpretation that diifolres the text. 

There are two vulgar errors concerning the duty 
of grand juries, which, if not removed, will in time de-* 
ftroy all the benefit we can expedk from that conftitu- 
tion, by turning them into a mere matter of form, which 
were defigned for fo great ends. Many have, of late^ 
thought, and affirmed it for law, that the grand jur)' is 
neither to make fo ftridt enquiry into matters before 
them, nor to look for fo clear evidence, of the crime aa 
the petit jury 5 but that of their prefentments, being to 
pafs a fecond examination, they otight to indi^ upon a 
fuperficial enquiry, and bare probabilities. Whereas, 
fhould cither of thefe opinions be admitted, the prejudice 
to the fubje6t would be equal to the total laying afide of 
grand juries ; there being in truth no difference be-^ 
tween arraigning without any prefentraent from them 
nt all, and their prefeniing upon flight grounds^ 

For the firft, that grand juries otight not to rttakd 
fo flri6t enquiry, it were to be wiflied, that we might 
know how it comes to pafs, that an oath fhould be 
obligatory unto a petit jury, and not unto the grand ? 
or in what points, they may lawfully, and with good 
confcience, omit that exa^nefs, whether in relation t<* 
1 
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the witnelTes, and tbeir credibility ; or the fafl: and all 
its circumftances 3 or the tellimony and its weight ? 
or, lallly, in reference to the prifoner, and probability" 
of his guilt ? And withal, upon what grounds of law, 
or realbn, their opinion is founded ? On the contrary, 
be that will confidcr either the oath they take, or the 
cotnmiffion where their duty is defcribed, will find, in 
all points, that there lies an equal obligation upon them 
and the petit juries. 

« They fwear ". diligently to enquire, and true prc- 
fentraent make, &c." and " to prefent the truth, the 
whole truth, and nothing but the truth, &c." And in the 
commiflion of cyycr and terminer, their duty, (with that 
of the commiffioners) is thus defcribed ; Ad inquirendum 
fer facramentum prohorum ^ hgalium bominum, ^c» per 
quos rei Veritas melius fciri paterit, de qnihufcunq', proditio^ 
nibuSi ^c. confaderationibus^ f^fa aHegantiiSy nee non 
accejforiis eorundem, tSfc, per quofcunq-, ^ quaJitercunq\ 
habit fad. perpetrate Jive conimijf, Et per quos, et per 
quem^ cui^ vel.quibus quando, qualiter, vel quomodo, ^ de 
aliis articulis ^ circumfiantiis pramif. ^ eorem aliquod^ 
vel aliqua quaUtercunq; concernem, " To enquire by the 
oath of honeft and lawful men, &c. by whom the truth 
of the matter may be bell known, of all manner of trea- 
fon8,N&c« confederacies, falfe teftimonies, &c. As alfo 
the acceflaries, &c. by whomfoever, or howfoever, done, 
perpetrated, or committed j by whom, or to whom, how, 
in what way/ or in what manner. And of other articles 
and circumftances premifed, and of any other thing or 
things howfoever, concerning the fame.** Now, for any 
roan, after this, to maintain, that grand juries are not 
to enquire, or not carefully, is as much, as in plain 
terms to fay, they are bound to a6t contrary to the corn- 
million, and their oath. And to affirm, that they can 
difcharge their duty according to the obligations of law 
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tnd confcience, which they lie under, without a drrdb 
enquiry into particulars, is to affirm, that the end caa 
be obtained without the means necelTary unto it. 

The truth is, that grand juries have both a larger 
field for their enquiry, and are, in many refpeds, better 
capacitated to make a ftridk one, than the petit juries. 
Thefe bft are confined as to the pcrfon and the crime, 
fpecified in the indidment. But they are at large,, 
obliged to fearch into the whole matter, that any ways^ 
concerns every cafe before them, and all the offences 
contained in it, all the criminal circumflances whatfo- 
ever, and into every thing, howfoever concerning the 
fame. They are bound to enquire, whether their in- 
formation of fufpeded treafons or felonies, brought by 
accufers, be made by confpiracy or fubornation j who 
are the confpirators, or falfe Witneffes 5 by whom abet- 
ted, or maintained -, againfl whom, and how many, the 
confpiracy is laid 3 when, and how, and in what courfe> 
it was to have been profecuted. 

But none of thefe mofl intricate matters (wbicb 
need the mofl llrid and diligent enquiries) can come 
under the cognizance of the petit jury. The can only 
examine fo much, as relates to the credit of thofe wit- 
neifes brought to prove the charge againfl the parties 
indided 5 wherein, alfo, they have neither power, nor 
convenient time to fend for perfons, or papers, if the/ 
think them needful, nor to refolve any doubts of the 
lawfulnefs and credibility of the teflimonies. 

Yet farther, if the crimes objededare manifefl, it is 
then the grand jury's duty to enquire after all the per- 
fons any ways concerned in them, and the feveral kinds 
of oiTences, whereof every one ought, jointly or fepa- 
rately, to be indided as they fhall dilcover ihexu ta be 
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principles, or acceffarics, parties, or privy thcretintoi. 
or to have comforted, or knowingly relieved, either the 
traitors or felons, or concealed the offences of others* 
But the inquifition into all thefe matters, which require 
dl poffible ftridnefs in fearching, as being of the higheft 
importance unto the publick juftice and fafety, ii^ 
wholly out of the pov/er and truft of the petit juries. 
The guilt, or innocence, of the parties put upon their 
triah, and the evidence thereof given, are the only ob- 
jeds of their enquiries. It is not their work, nor with- 
in their truft, to fearch into all the guilt or crimes of 
the parties whom they try. They are bound to movt* 
within the circle of the indi6lment made by the grand 
jury, who are to appoint and Ipecify the offences, fof 
which the accufed fhall be tried by the petit juiy. 

When a profecutor fuggefts that any man is crlm?- 
Hal, and ought to be indifted, it belongs to the grand 
jury to hear all the proofs he can offer, and to ufe all 
other means they can, whereby they may come to un- 
derftand the truth of the fuggeftion, and every thing, 
or clrcuraftance, that may concern it j then they are 
carefully to examine the nature of the fa(5ts, according 
unto the rules of the common law, or the exprefs 
words of the flatutes, whereby offences are diftinguiihed 
«nd punifliments allotted unto each of them. Tis true, 
that upon hearing the party, or his witneffes, the petit 
jury may acquit, or judge the fads in the indidment to 
be lefs heinous, or malicious, than they were prefented 
"by the grand jury, but cannot aggravate them ; which 
being confidered, it will eafily appear, by the intent 
and nature of tlie powers given unto grand juries, that 
they are by their oaths obliged, and their inftitution or* 
idained, to keep all injuftice from entering the firft gate* 
of our courts of judicature, and to fccure the ionocent^ 
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»ot only from panifhment, but from all difgrace, ve&* 
ation^ expence, or daoger. 

To underftand our law clearly herein, the jnror* 
muft firft know the lawfal grounds whereupon they 
may and ought to indi6t ; and then, what truly and 
juftly ought to be taken for the ground of an indift- 
ment. The principal, and moft certain, is, the juror* 
perfonal knowledge, by their own eyes or ears, of the 
crimes whereof they indi6t 5 or fo many pregnant con- 
curring circuraflances, as fully convince them of the 
guilt of the accufed. When thefe are wanting, the 
depofitions of witnefles, and tlieir authority, are their 
bcft guides in finding indidments. When fuch tefti- 
monies make the charge manifeft and clear to the jury, 
they are called evidence, becaufe they make the guilt 
of the criminal evident, and are like the light, that 
difcovers what was not feen before. All witnefles, for 
that reafon, are ufually called the evidence, taking their 
name from what they ought to be. Yet witneffes may 
fwear dire6tly and politively to an accufation, and be 
AO evidence of its truth to the jury ; fometimes fuch 
femarks may be made upon the witnefles, as well in 
. relation to their reputation and lives, as to the matter, 
manner, and circumftance, of their depofitions, that 
fr<Hn thence the falfhood may appear, or be ftrongly 
fufpeded. It is therefore neceflary, to know what they 
mean by a probable caufe or evidence, who fay that our 
law requires no more for an indidmcnt. 

Probable, is a logical term, relating to fuch propo- 
sitions, as have an appearance, but no certainty of truth 5 
fliewing rather what is not, than what is the matter of 
fyllogifms. Thefe may be allowed in rhetorick, which 
worketh upon paflions, and makes ufe of fuch colour* 
'0S are fit to move them, whether true or falfe j but not 
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iologick^ wbofeobjeft is truth j as it principally in- 
tends to obviate the errors that may arife from the cre- 
dit given iinto appearances, by diftinguifhing the un- 
certain from the certain, verifimile a verff, it cannot ad- 
mit of fuch propofitions, as may be falfe as well as true>. 
it being as impofiible to draw a certain conclufion fromi 
uncertain premifes, as to raife a folid building upon a 
tottering or linking foundation. This ought principally 
to be confidered in courts of juftice, which are not 
ereded to bring men into condemnation, • but to find 
who deferves to be condemned, and tb ofe rules are to 
be followed by them, which are leaft liable to decep- 
tion. For this reafon, the coundl of the Areopagites, 
3ind fome others of the befl judicatures that have been 
in the world, utterly rejeded the ufe of rhetoriek, look- 
ing upon the art of perfuading by uncertain probabi- 
lities, as little differing from that of deceiving, and di- 
feftly contrary to their ends, who, by the knowledge of 
truth, defired to be led into the doing of juftice* But 
if the art, that made ufe of their probabilities, was ba- 
nifhed from uncorrupted tribunals, as a hindrance unta 
the difcovery of truth, they that would ground verdi^ 
totally upon them, declare an open negledt of it ; and 
as it is faid, thai unoahjurdo daio mtih fequntuTy if juries 
were to be guided by probabilities, the next queftioi^ 
would be, concerning the more or lefs probable, or what 
degree of probability is required to perfuade them to 
find 3 bill. This being impoffible to fix, the whole 
proceedings would be brought to depend upon the faa* 
cies of men, and as nothing is fo flight but it may 
ipove tlieni, there is no fecurity that innocent pcrfona 
may not be brought every day into danger and trouble^ 
By thefe means certain mifchiefs will be doiie, whilA 
it is, by their own confefiion, uncertain, whether thej 
*re any ways deferved by fuch aa fuffer them, to tko 
Mt'Cr QV^rtiuow of all juftice^ 
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If the word ptobablc, be taken in a common, rt» 
ther than in a nice logical fenfe, it lignifies no mort 
than likely, or rather likely than unlikely. When a 
matter is found to be fo, the wager is not even, there 
is odds upon one ^de, and this may be a very good 
ground for betting in a tennis court, or at a horfe-racc; 
but he that would make the adminiftration of juflice 
to depend upon fuch points, feems to put a very fmall 
value upon the fortunes, liberties, and reputation of 
men, and to forget, that thofe who fit in courts of juf- 
tice, have no other bufinefs there than to pr^ferve 
them. 

This continues in force, though in a Dialogue be- 
tween a Barrifter and a Grand Jury-man, publiflied un- 
der the title of the Grand Jury-man's Oath and Office, it 
be faid, page 8. and 9. " That their work is no more 
than to prefent ofi^ences fit for a trial, and for that rca- 
fon, give in only a verifimilar or probable charge ; and 
others have affirmed, that a far lefs evidence will war- 
rant a grand jury's indictment, than a petit jury's verdi6fc»** 
For nothing can be more oppofite ta the juftice of our 
laws, than fuch opinions. All laws, in doubtful cafes, 
dircd a fufpenfion of judgment, or afentence in favour 
of the accufed perfon. But if this were hearkened unto, 
grand juries fliould, upon their oaths, affiftn, they judge 
him criminal, when the evidence is upon fuch uncer- 
tain grounds, that they cannot but doubt whether he is 
fo or not. 

It cannot be hereupon faid, that no evidence is fo 
clear and full, but it may be falfe, and give the jury 
occafion of doubts, fo as all criminals mufl efcape, if no 
indidment ought to be found unlefs the proofs are ab- 
folutely certain j for it is confelfed, that fuch cafes arc 
cot capable of an infallible, mathematical demonfh'a- 
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tlon J but a jury^ that examines all the witncffesi that 
arc likely to give any light concerning the bufinefs in 
queftion, and all circumftanccs relating to the fad be- 
fore them« wiih the lives and credit of thofe that teftify 
it, and of the perfon accufed, may, and do often, find 
that, which in their confciences, doth fully perfuadc 
them that the aecufed perfon is guilty. This is as much 
as the law, or their oath, doth require, and fuch as find 
bills, after having made fuch a fcrutiny, are blamelefs 
before God and man, if, through the fragility infcpara- 
ble from human nature, they fhould be led into error. 
For they do not fwear that the bill is true, but that 
they, in their confciences, believe that it is fo. And if 
they write ignoramus upon the bill, it is not thereby 
declared to be falfe, nor the perfon accufed acquitted/ 
but the matter is fufpended, until it can be more 
clearly proved, as, in doubtful cafes, it always ooght to 
be. 

Our anceflors took great care, that fufpiciotis afid 
probable caufes fhould not bring any man*s life and 
eflate into danger. For that reafon, it was ordained, 
by the Statute, 3? Ed. III. cap. 18. " That fuch as 
made fuggeflions to the king, fhould find furety to 
purine and incur the fame pain, that the other fhould 
liave had if he were attain te4, in cafe their fuggefliotx 
. be found evil, and that then procefs of the law ihoi^ 
be madeagainii the accufed. 

This manner of proceeding hath its root on eternal 
and univerfal reafon. The law, given by God unto hiS' 
people, Deut. xix. allotted the fame punifhment unto 
a falfe witnefs, as a perfon convidted. The befl difci- 
plined nations of the world learnt this from the He- 
brews, and made it their rule, in the adminiflration of 
judice* The Grecians generally obferved it, and ike. 
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Iftotnatis^ according to their lex talwnis, did Hot 6tdy 
punifh death with deaths but the intention of commit- 
ting murder by falfe accufations^ with the fame fcTcritjr 
as if it had been efFeded by any other means. This 
law was inviolably obferved as long as any thing of re- 
^larity or equity remained amongft them 5 and whea 
through the wickednefs of fome of the emperors, ot 
Iheir favourites^ it came to be overthrown, all jufticd 
periihed with it. A crew of falfe informers brake out^ 
to the deftruftion of the beft men, and never ceafed, 
tintil they had ruined all the mofl eminent and ancient 
families > circumvented the perfons, that by their repu- 
tation, wealth, birth, or virtue, deferved to be diftin- 
guiflied from the comrtion fort of people, and brought 
defolatidn upon that vidorious city, Tacitus * com- 
plains of this, as the caufe of all the mifchiefs fufFcred 
in his time and Country. 

By their means^ the mofl favage cruelties Were 
Committed, under the name of law, which thereby be- 
fcame a greater plague, thaii formerly crimes had becn^ 
No remedy could be found, when thcrfe delator es, whom 
he calls f genus hominum publico exitio repertum^ ^ poeius 
fuidem nunquam fatis coercitujn, were invited by impu- 
nity or reward, and the miferable people groaned undet 
this calamity, until thofe inftruments of iniquity, were 
by better princes, put to the moft cruel, though wdl 
deferved deaths. 

The like hath been feen in many placed, aild thtf 
doitieftic quiet, which is now enjoyed in the principal 

* Tac. Ann. 3. 
■f Tac. Ann. 4. 

• It , 
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parts of Europe, proceeds chiefly from this, that every 
hian knows, the fame punifhment is appoitated for 2i 
falfe accufation and a proved crime. 

It is hardly feven years fince Monfieur Courboyer, 

a man of quality in Brittany, fuborned two of the king 

of France*s guards, to fwcar treafonable dcfigns againft 

La Motte, a Norman gentleman. . The matter Ucing 

brought to Monfieur Colebcrt, he caiifed the accufed 

perfon add the witneffes to be fecured, until the fraud 

was difcovered by one of them, whereupon he was 

pardoned -, La Motte releafed j Courboyer beheaded j 

and the other falfe witnefs hanged, by the fentence of 

the parliament of Paris. Though this law feems to be 

grounded upon fuch foundation, as forbids us to quef- 

tion the equity of i^, our anceftors, for reafons beft 

known unto themfelves, thought fit to moderate its fe- 

verity, by the Statute of 38 Ed, III. cap. 9. yet then it 

was ena6ted, and the law continues in force unto this 

day, " That whofoever made complaints to the king, 

and could not prove them againft the defendant," by 

the procefs of law limited in former ftatutes, which is 

firft by a grand jury, he " Ihould be imprifoned until 

he had made gree to the party of his damages, and of 

the (lander he fifffered by fuchoccafion, and after fliall 

make fine and ranfom to the king," which is for the 

common damage, that the king and his people fufFer 

by fuch a falfe accufation and defamation of any fub- 

jea. And in the 42 Ed. III. cap. 3. " To efchew the 

mifchiefs and damages done by falfe accufers, it is 

enaded, that no man be put to anfwer fuch fuggeftions 

without prefentment before \he juftices," that is, by 

the grand jury. It cannot furely be imagined, that the 

fuggeftions, made to the king and his council, had no 

probability in them, or that there was no colour, caufe, 

or reafon, for the king to put the party to anfwer the 
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accufation, but the grievance and complaint was, that 
the people fuffered certain damage and vexation, upon 
untrue, 'and, at beft, uncertain accufations, and that 
therein the law was perverted, by the king and hi« 
councils taking upon them to judge of the certainty or 
truth of them, which of right belonged to the grand 
jury only, upon whofe judgment and integrity our law 
doth wholly rely, for the indemnity of the innocent, 
and the puniihment of all fuch as do unjuilly moleft 
them. 

Our laws have not thought fit fo abfolutely to de- 
pend upon the oaths of witnefTes, as to allow, that up- 
on two, or ten men's fwearing pofitively treafon or fe- 
lony againft any man, before the juftices of peace, ox? 
all the judges, or before the king and his council, that 
the party accufed, be he cither peer, of the realm, or 
commoner, ihould, without further enquiry,, be there- 
upon arraigned, and put upon hi^ trial for his life. 
Yet none can doubt, but there is fomething of pxoba' 
bility in fuch depofitions, neverthelefs the law refers 
thofe matters uuto grand juries, and no man can be 
brought to trial, until, upon/uch flrid enquiries, (as ii 
before faid) the indi6traent be found* The law is fa 
ftridt, in tbefe enquiries, that though the crime be 
never fo notorious, nay, if treafon ftioujd be confeiTed 
in writing underhand and feal, before juftices of peace,, 
fecretaries of ftate, or the king and council, yet before 
the party can be arraigned for it, ihe grand j.ury muft 
enquire, and be fatisfied, whether fuch a conieflion be. 
clear and certain i whether there was no coJIniioa 
therein j or the party induced to fuch confellion by 
promife of pardon; or that fome pretended partakers^ 
in the crime may be defamed, or deftroyed thereby. 
They muft enquire, whether tlie eonfelfion way not 
extorted by fear^ threateuingS;^ or force i and wJtetb«r 
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the party was truly comfos mentk, of found mind and 
teafoD at that time. 

The Statute 5 Eliz. cap. 1. declares, the ancient 
common law concerning the tnift and duty of juric?^ 
and ena^8, that none Ihould " be indided for aliifting, 
aiding, comforting, or abetting," criminals, in the trea- 
fons therein made and declared, " unlefs he, or they, 
be thereof lawfully accufed, by fuch good and fufficient 
tcftimony or proof, as by the jury, by whom he fhall b^ 
indiaed, fhall be thought good, lawful, and fufficient. 
to prove him, or them, guilty of the faid offences.** 
Herein is declared the only true reafon of indidmentSj^ 
i. e. the grand jury's judgment that they have fuch 
teflimonies, as theyefteem fufficient to prove the party 
indiAed guilty of the crimes whereof he is accufed, and 
whatfoever the indi6tment doth contain, they are to 
prefent no more, or other crimes, than are proved to 
their fatisfaftion, as upon oath they declare it is, when 
they prefent it. This exa6\nefs is not only required in 
the fubflance of crimes, but in the circumflances j and 
any doubtfulnefs, or uncertainty, in them, makes the 
indidment, and all proceedings upon it, by the petit 
jury, to be infulfficient, anfl void, ajid holden for none,. 
as appears by the following cafes. 

In Young's cafe, in the Lord Cook's Reports, lib. 4, 
fol. 40. an indidment for murder was declared void for 
its uncertainty, becaufe the jury had not laid certainty 
in what part of the body the mortal wound was given, 
faying only, that it was about his breafl, the words 
were, unam fJagam mortaUm clrctter pectus. In like'' 
manner, in Vaux's cafe. Cook's Reports^ lib. 4. fol. 44. 
he being indited for poifoning Ridley, the jury had 
pot plainly and exprefsly averred that Ridley drank the 
poifon, though other words implied itj and thereujiQa 
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the indidoient was judged infufficient ; ^ for, (faitli 
the book) the matter of an indidnaent ought to h« 
full, exprefs, and certain, and ihall not be maintained 
by argument or implication, for that the indi^ment 1$ 
found by the oath of the neighbourhood." In the 2d, 
part of Rolfs Reports, page 2iS3, Smith and Mall's cafe^ 
the indictment was qualhed for uncertainty j becaufir 
the jury had averred, that Smith was either a fervant 
qr de4)Uty, Smith exifiem fetvus fiv^e deputatus^ are. th« 
words. It wafii doubtlefs, probably enough proved ta 
the jury, that he was either a deputy or fervant, but 
becaufe the indi^ment did not abfolutely and certainlj 
aver his condition, either of fervant or deputy, it wa» 
declared void. If there be any defcd of certainty la 
the grand juries vcrdid, no proof, or evidence to th« 
petit jury, can fapply it 3 fo it was judged in Wrote 
jmd Wig's cafe. Coke 4 Rep, fol. 45, 46, 47, It was 
l^id, that W^-ote was killed at Shipperton, but did not 
aver that Shipperton was within the verge, though in 
truth it was 5 and no averment or oath, to the petit jury* 
could fupply that fmall failure of certainty to' luppor* 
the indidtment. And the reafon is rendered in thcfii 
words, viz, " The indictment Ixiing 'ueredt^ium id eji 
4i^um veriiatis a verdid, that is, a faying of truth and 
matter • of record, ought to contain the whole truths 
which is requilite by the law, for when it doth not ap-* 
pear, it is thft fame as if it were not, and every material 
part of thd indictment ought to be found upon the 
oath of the indiCters, and cannot be fupplied by the 
averment of the party." The grand jury's verdift if 
the foundation of all judicial proceeding againll capital 
offenders, (at the king's fuit) if that fail in any point 
of certainty, both cohvidions and acquittals thereupon, 
are utterly void, and the proceedings againft both may 
begin again, as they if they had never beeji tried, as tt 
ipp^rs in the C4le Uft cited, fol 47- 
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Now as the law requires from the grand jury par- 
ticolar, certain, and precife, affirmations of truth, fo it 
expeds that they ihould^ look for the like, and accept 
of no other, from fuch as bring accufations to them. 
For no man can certainly affirm that which is uncer- 
tainly delivered unto him, or which he doth not firmly 
believe. The witnefles, that they receive for good, arc 
to depofe only abfolute certainties about the fa6b com- 
mitted 5 that is, what they have feen or heard from the 
accufed parties themfelves, not what others have told 
them. They are not to be fuffered to make probable 
arguments, and infer from thence the guilt of the ao- 
cuied 5 their depoiitions ought to be pofitive, plain, di- 
jedl, and full. The crime is to be fworn without any 
doubtfulnefs or obfcurity -, not in words qualified, or 
limited to belief, conceptions, or apprehenfions. This 
abfolute certainty, required in the depofition of the 
witneiTes, is one principal ground of the jury's mofl ra- 
tional affurance of the truth of th«r verdift. The cre- 
dit alfo of the witneiTes ought to be free from al! ble- 
miih, that good and confcientious men may rationally • 
rely upon them, in matters of fo great moment as th© 
blood of a man. It mufk alfo be certainly evident, that 
all the matters which they depofe, are confiflent with 
each other, and accompanied with fuch circumftances^ 
as, in their judgment, render it credible. All jufl in-i 
di6tments muft be built upon thefe moral afTurances, 
which the wifdom of all nations hath devifed, as the 
befl and only way of deciding con trover fies. Neither 
can a grand jury-roan, who fwears to prefent nothing 
but the truth, be fatis£ed with lefs. 

Tis fcarcely credible, that any, learned in our laws, 
ihould tell a grand jury, that a far IcTs evidence will 
warrant their indidraent, being but an accufation, thaa 
the petit jury ought to have fca: their verdi^. Eotji of 
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tiiem do, in like manner, plainly and potitivcly affinia> 
upon their oaths, the truth of the accufation. Thcit 
Vcrdidts are indeed one, and the fame in fubftance and 
fenfe, thouglr not in words. There is no real differ- 
ence, between affirming in writing, that an indidmcnt 
of treason is true, as is the pradice of grand juries, and 
faying, that the party, tried thereupon, is guilty of the 
treafon whereof he is indided, as is the courfe of petit 
juries. They are both upon their oaths } they are 
equally obligatory unto both 5 the one, therefore, muil 
exped the fame proof for their fatisfadion as the other» 
and as clear evidence muft be required for an indid- 
meat, as for a verdi6t. It is unreafonable to thinks 
that a (lighter proof ihould fatisfy the confciences of 
the greater jury, than is requifite to convince the Icfe* 
and> uncharitable to imagine, that thofe fhould not be 
as fenfible as the others of the facred fecurity they have 
given by oath, to do nothing in their offices but ac- 
cording to truth. 

If there ought to be any difierence in the proceed** 
ings of the grand and petit juries, the greater exa6tnef8 
and diligence feems to be required in the grand. For 
as the fame work of finding out the truth, in order to 
the doing of juftice, is allotted unto both, the greateft 
part of the burden ought to lie upoii them that have 
the beft opportunities of performing it. The invali- 
dity, weaknefs, or defeds of the proofs, may be equally 
evident to either of them. But if there be deceit in 
ftifiing true teftimonies, or malice in fuborning wicked 
perfons, to bring in fuch as are falfe, the grand jury 
may raoft eafily, nay probably, can only difcover it. 
They are not ftraitened in timej they may feely exa- 
mine in private, without interruption from the council 
or court, fuch witnefles as are prefented unto thcni, 
or they fhall think fit to call ; they may jointly, or fe- 
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tcnVj, enquire of their ftieods or acqcaii^tattce, tBer 
the lives and reputations of the witnefles, or the ac- 
cufed perfoDS, aad all cinnnnftances relating to tfab 
matter in qaeirioD, and confolt together tinder the feal 
of fecrccy. On the othfer fide, the petit jury, being 
charged with the prifoner, afts in open comt, nndef 
awe of the judges, is fubjed to be difturbcd, or inter- 
rupted by council : Deprived of all oppmtunity of 
confalting one anothet, until the evidence be furamed 
mp^ and not fufieied to eat or drinks until thejr bring 
in a vetdia; ; fo is it almofl impoffible for them, thu^ 
limited, to difcovcr Aich evil pradices, a* may be ufed 
for oragainft the prii<Hier, by fubomation or perjury to 
pervert juftice. If, therefore, thfe grand jury be not 
permitted to perform this part of their doty, it is hard 
to imagine how it ihould be done at all. And it is 
much more inconceivable, how they can fatisfy tneir 
confciences, if they fo negle6t, as to find a bill upon aa 
Imperfed evidence, in the abfence of the prifoner, in 
expedation that it will be fupplied at the ban It con- 
cerns them therefore to remember, that if they proceed 
upon fuch uncertainties, they will certainly give incu- 
rable wounds into their neighbours reputations^ in 
order unto the delirudion of their perfons. ^ 

', Whatever ground this doftritie ofindiftingtipott 
flight proofs may have got in our day*, h is, as we have j 

feen, both again ft law and reafon, and contrary to the 
pra^ice of former timesi My lord Coke^ in his Comment \ 

tnJVefim. 2d. chap. 12. tells us, " That in thofe days^ 1 

(add as yti it ought to be) inditStments, taken in the ' 

abfence of the party, were formed upon plain and direA 
proofs, and not upon probabilities and inferences-.** * 
Herein we fee, that the praftice of our forefathers, and 
the opinion of this great and judicious lawyer, were 
dire^ly againd this new doctrine/ and fome that hare 
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c^refijly looked backward, obferved, that there are vefy 
few exan\pks of nacr; a.cquittcd by petit juries, becaufo 
grand juries of old were fo wary Id canvaffing every 
thing narrowly* iind fo.fenfible of their duty, in pro- 
peedin^ according unto truth, upon fatisfadory evi- 
dence^ that few, or none, were brought unto trial till 
their guilt feemcd evident. 

It i§, therefore, a gr^at niiftake, to think that the 
jfeQond juries were iqftituted' for the hearing of fuller 
p^fQftfs J that VfA^ «Pt their work, but to give an oppor- 
i^uUy to the accufed pcrfons to anfwer for themfelves, 
^nd make their defence, which cannot be thought to 
ftreagtl^en the evidence, unlefs they be fuppofedto play 
fcaoty againft their own lives. By way of anfwer, ' the 
prifoner may avoid the charge j be is permitted to take 
exceptions 5 he may demur, or plead to the indidmentSj 
in poi;its of law. Herein the judges ought to affift him^ 
and appoint counfel if he (Jefire it. He may iliew that 
the indidiiers, i. e. the grand jury> or fome of them, are 
apt l{iw^^l n^en,. or not lawfully returned by the flie- 
riffs. Embracery or pra6tice may be proved, in the 
packing of the jury J a confpiracy, or fubornation, may 
be difcovered ; falfliood may be found out in the wit- 
jieffes,, by queftions about fome clrcumtlanccs that 
tione could have afked, or imagined, except the party 
accufed. And befides doing right to the indi6ied, in 
thefe and many other things, it. is the people's due to 
have all the evidence firft taken in private, to be after- 
wards made publickat the trial, that the kingdom may 
be fatisfied in the equal admiqjlb-ation of juflice, and 
that the judgments againft criminals may be of greater 
l^error, ^nd more ufeful to preferve the common peace. 



L 
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If any objea, that this doarine would introduce- 
double trials for every offence, and all the delays that 
accompany them, it may be anfwered, That nulla un- 
quam dt moric bominis cuniiatio longa eft, Ju. Sat. No 
delay is to be efteemcd long, when the life of a man is 
in queftion. The punifhment of an offender, that is a 
little deferred, may be compenfated by its feverity, but 
bl(K>d, rafhly fpilt, cannot b6 gathered up, and a land 
polluted by it, is hardly cleanfed. Wife and good men, 
in matters of this nature, have ever proceeded with ex- 
treme caution ; whilfl the fwift of foot are, in the 
fcripture, reprefented under an 111 chara6ter, and have 
been often found, in their hafle, to draw more guilt 
upon themfelves, than what they pretended to chaftife 
in others. To avoid this mifchlef. In many well po- 
liflied kingdoms, feveral courts of juftice are inftituted, 
who take cognizance of the fame fa6b, but fo fubordinate 
unto one another^ that in matters of life, limb, liber - 
ty, or other important cafes, there is a right of appeal 
from the inferior, before which it is firfl brought, to 
the fuperior where this is wanting, means have been 
found to give opportunity unto the judges to reflect 
upon their own fentences, that if any thing had been 
done rafhly, or through miflake, it might be correded ; 
man, even in his beft eftate, feeming to have need of 
fome fuch help. Tiberius Caefar was never accused of too 
much lenity 5 but when he heard that Lutorius Prifcug 
had been accufed of treafon before the fenate, con- 
demned, and immediately put to death, tarn pracipites 
diprecatus eft panas^ he defired, that fuch fuddcn pu- 
nifliments might for the future be forbom, and a law 
was thereupon made, " That no decree of the fenate 
ihould in lefs than ten days be tranfmitted to the trea- 
fiiry," before which time it cotdd not be executed ♦. 

* T*C4 Ann. 3. 
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Matters of this nature concerning every man in Eng*- 
land^ it is not to be doubted but our anceflors conii^ 
dered them, and our conflitutions> neither admitting ot 
fubordinate judicatures, from whence appeals may be 
made, nor giving opportunities unto juries tore-examine 
their verdifts after they were given, they coiild not 
find a way more fui table unto the rules of wifdom, juf- 
tice, a.nd mercy, than to appoint two iuries, with equal 
care, according unto different methods, the one in pri- 
vate, and at leifure, the other publickly, in the pr^fenco 
of the party, and more fpeedy to pafs upon every man, 
fo as none can be condemned, unlefs he be thought 
guilty by them bothj and it cannot be imagined, that 
fo little time, as is ufually fpent in trials at the bar, 
before a petit jury, fliould be allowed unto one that 
pleads for his life, or unto them, who are to be fatisfied 
in their confciences, unlefs it were preftimed, that the 
grand jury had fo well examined, prepared, and digefted 
the matter, that the other may proceed more fuccinftly 
without danger of error. 

Therefore let the grand juries faithfully perform 
their high truft, and neither be cheated nor frighted 
from their duty. Let them purfue the good old way, 
fince no innovation can be brought in, that will not 
tujjn to the prejudice of the accufed perfons, and 
themfelves. Let them not be deluded with frivolous 
arguments, fo as to invalidate a confiderable part of 
bur law, and render themfelves infigni^ant cyphers, 
in expe^ation that petit juries will repair the faults 
they commit, fince that would be no lefs than to 
flight one of the beft fences that the l»w provide* fc^if 
our lives and liberties, and very much to weaken the 
«tkep. 

La 
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When a grand jury finds a bill againft any perfon, 
they do all that hi theiti Iks to take away his lift, if 
the crime be capital, ahd it is ridlculods for them to 
pretend they rely upon the virtue of the petit jury, if 
they Ihew none in themfdres. 'They cannot reafona- 
bly hope, the other Ihonld be more tendet of i^t pri- 
foner's conceraraents, more exa(5t iti doing juflice, or 
more careful in examining the credit of the wi'tn'eflfe^, 
'^hen they have not only negleded their duty of 
fearc^ing into it, but added ftrength linto thieir tefd' 
mony, by finding a bill upon it. 

They cannot poflibly be exen^ted from the blame 
of confenting (at the leaft) unto the mifchiefs that 
may enfue, unlefs they ufe all the honeft care that the 
law allows to prevent them -, nor confequently Avoid 
the ftain of tlie blood that may be ihed by their 
omiffion, fince it could not have been, if they bad well 
performed their part before they found the indidment, 
whereby the party is expofed to fo.many difedvantageg^ 
that it is hard for the cleared innocence to defend itfelf 
again fl theai« 

But when the one and the other jCirjr afft as fhcy . 
<>ught, with couragfe, diligence, and indi^eiice, ^W^ 
ihall have juft reafon, with the wife lord thaiikc4!^(>t 
Fortefcue, to celebrate that law that inftitated th^^tl. 
To congratulate with Ofur countrymm the bttppiii^ 
we enjoy, whilft our lives Yit not * " aft the merey of 
imknown witneffes, hired, poor, tmxjertfein, whofe tdii-» 
verfation, or malide we are 'ftrangefs to, btit neighbota'i 
pf fubftance, of honfcft report, brought into Court by 



* JqxU de lauct. peg, Ho^. cap. 26* 
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Sin honourable fworn officer 5 men who know the wit- 
nefles, and their credit, and are to hear them, and 
jud^e of them -, that want no means for difcloiinj 
of truth, and from whom nothing can be hid, which 
can ifail within the compafs of human knowledge. 

'i i i ^ii>mM um. i f ■■■ i i r'i i iMfii i TiT.-.n r-^ nvmi-. an i ft mi, ,i.-,:iii 
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OSTQUAM rex * per fpatium triunn 
annorura & amplius in p^rtibus tranfmarinis reroaafif- 
fet, & de partibus Vafconiae & Franciae in Angliam re- 
diiflet, valde anxiatus & conturbatus fuit per quotidia- 
Bum claiporem tain clcricorum quam laicorum peten- 
tium ab eo congruum remedium apponi verfus jufticia- 
rios, & alios miniftros fuos, de multimodis oppreffionibus 
& gravaminibus coptra bonas leges & confuetudincs 
regni illis faftis f ; fuper quo dominus Edyardus Rex, 
per regale fcriptmn Vicecomitibus Angliae praecipit 
quod in omnibus comitalibus, civitatibus, & villis mer- 
catoriis, publice proclan^ri facerent quod omnes qui 
fefe fentient gravari venirent apud WeiliD. ad proxl- 
mum parliamentum, & ibi querimonias fbas monilra-' 
rent, iibi tam majores quam minores opportunum re- 
medium & celerem juftitiam recuperent, ficut rex vin- 
culo juramenti die coronationis fuae aftridhis fuit J : ao 
* jam adeft magnus dies & judiciarius juiUciorum 8c 
jiliorum miniltrorum concilii regis, quem nulla t^rgiver- 
fatione, nullo munere, nulla arte vel ingenio placitandi 
valent eludi. Coadunatis itaque clero Jf populo & in 
magno palatio Weftmonaflerii confeffis, archiepifcopua 
Cantuarienfis (vir magna pietatis & columna quafi 
faudtae ecclefise & regni) furrexit in medio, ^ ab ^Ito. 



* Ex Chronico ab, Anno 1272, 1 £d. I. ad Anno ^3171 
xoEd. II. MH: 

f An. Dom. 1289. Annoq; Regni Regis. Ed. I. 18. 

^ Certe fcimus qu^ni plurimos eorum qui judiciis fub Ed. I, 
prapfucre viros qmdem maximos & acvo in illo Jurifconfultos cclc-« 
benimos repetundarupn & quod lites fuas fecerant aliofq; praetei^ 
Miniftros, forenfes aliquot mciito damnatos multos cxilio, & carcei^p 
|muitos. £^ Seldein ad Fletaijifi 4\^crutio. p. ^^8L 



^^= 



. ( 107 ) 



A, 



lPTER that the king for the fpice of thrcti 
years and more, had remained beyond fea, and retuhied 
but of Gafcoigti and France into England^ he was much 
vexed and difturbed by the continual clamour both of 
the clergy and laity, defiring to be relieved againft the 
juflices, and other his niajefties miniflers, of feveral 
oppreffions and injuries done unto them, contrary to the 
good laws and cuftoms of the realm 5 whereupon king 
Edward, by his royal letters to the feveral iherilFs of 
England, commanded that in all counties, cities, and 
market towns, a proclamation Ihould be made, that tili 
who found themfelves aggrieved (hould repair to Weft* 
minfter at the next parliament, and there Ihew their 
grievances, where as well the great as the lefs fliould 
receive iit remedies and fpeedy juftice, according as the 
king was obliged by the bond of his coronation oath t 
and now that gieat day was come, that day of judging 
cVen the juftices and the other minifters of the king'i 
council, which by no collufion or reward, no argument 
or art of pleading they could elude or avoid. The clergy 
therefore and the people being gathered together and 
feated in the great palace of 'Weftminfter, the arch- 
bifhop of Canterbury (a man of eminent piety, and at 
it were a pillar of the holy church and the kingdom) 
riling from his feat, and fetching a profound iigh, fpokc 
in tliis manner : " Let this affembly know that we are 
called together concerning the great and weighty afiairi 
of the kingdom (too much, alas ! of late diflurbed, and 
Hill out of order) unaniraoufly, faithfully and eiFe^u- 
ally with our lord the king to treat and ordain : Ye 
have all heard the grievous complarnts of the moft in- 
intolerable injuries and opprefljons of the daily defola- 
tions committed both on church and ftate, by this cor- 
rupt council of our lord the king, contrary toourgrea^ 
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dacen* fufpiria, noverit univerfitas veflra (?iit) quod 
CooToe^ti fumus d^, magflij? & arduiat pjifgotiis regni 
(heu Diinis perturbati &; ki$,.djie]?tus enorx^itex mutilati) 
vnaniraimiter, fideliter, ^ efficacitcr fimul cum dominq ' 
feg? adtradandum & ordinaqdum *, audiviiiis etianfi 
univerfi querimoni^s graviflimas fiiper intplerabilibup 
Jnjuriis&QppreffioniUus ScquoUdianis defql^tionibus^tam 
fendas ecclef. q^ao^ reg. fastis per hoc iniqwoi conci- 
lium dotniqi regis, ^utra ip^gnas. chartaa tot, toties Sf, 
W^UoUes eicptas & ¥ed^rnpt9&» coiiceiT^ & oonfirinataji 
per tot & talia jurgmcuta domini regis nunc, & domi- 
porum Henrici & Johannis, ac per terrib}les fulmin^' 
tiones excommunicationis fenteatias in tranfgrefrores 
communium libertatum Angliss, quae in cI;Lartis praedic- 
tis contincntur corroboratas, & cum fpea.prseconcept^ 
de libertatibus illis obferyandis fideliter ab omnibus pu«> 
taretur ftabilis & indubitata, rex conciiiis malorum, 
miniftrorum pirasventus & fedudu? eafdem infringendo 
pontravenire non formidavit, credens deceptive pro mu- 
nere abfolvi a tranfgreilione quod effe^i^anrfeflum regn| 
cxterminium. 

Aliud etiam nos ornnes angit iditrinfecus quod jufti- 
ciarii fi;ibtiliter ex malitia fua ac per diverfa argument? 
avaritiae, &Jntolerabilis fuperbiae. regenii contra fidelefl 
fuos multipliciter provocaverunt & ipQtaverunt, fano- 
que & falubri confilio ligeorum Anglise contrarium red- 
diderunt, confelia fua vaoa impudenter preepooere & af- 
firmare non erubuerunt feu formidaverunt, fic fi plu$ 
habiies efleut ad confulendam & cqnfervandam rempubr 
licam quam tota univerfitas regni in imum coUeda* 
Ita de illis poffit vere dici, viri qui tutb^verunt terram 



• Vide Fleta cap. 17. p. 18,19. Autlioiitas & officium ordinarxi 
concilii regis. 
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thartets^ fo many and fo often^ purchafed and redeemed, 
l^nted and confirmed to us by the feveral oaths of 
lour lord the king that now is, and of our lords king 
Henry and John, and corroborated by the dreadful 
thanderings of the fentence of excommunication againft 
the invaders of our common liberties of ^England in our 
faid charters contained -, and when we had conceived 
firm atfd undoubted hopes, that thefe our liberties 
would have been faithfully preferved by all men, the 
king circumveirted and feduced by the councils of evil 
miniflers, hath jiist beca a£raid_tD violate it by infring- 
ing them 5 falfly believing, that he could, f6r rewards, 
be abfolved from that offence, which would be the ma-: 
nifbft deflriuaion of the kingdom. 

*' There is another thing alio that grieves dur fpi- 
rits, that the juftices, fubtilly and malicioufly, by di- 
vers arguments of covetoufnefs and intolerable pride, 
have the king, againft his faithful fubjedb, fundry ways 
incited and provoked, counfelling him contrary to the 
good and wholefome advice of all the liege men of 
England, and have not bluihed, nor been afraid, impu- 
dently to affert, knd prefer their own foolifh councils, 
as if thejr were rtlore fit to confult and preferve the 
conmionweal, than all the eft^tes of the kingdom toge- 
ther affembled -, fo that it may be truly faid of them, 
they are the men that troubled the land, anddifturbed 
the nation under a falfe colour of gravity, have the 
, whole p^ple grievoufiy oppreffed, and, under pretence 
of expounding the antient laws, have introduced new 
(I will not fay laws, but) evil cuftoms, fo that through 
the ignorance of fome, and partiality of others, who 
for reward, or fear of great men, have been engaged, 
there was no certainty of law, and they fcorned to ad- 
iMnifter juftice to the people, their deeds are deeds, of 
M 
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& toncuilrrunt regnum fub fbco gra?iUtt$ tpi»io pD^ 
pulum graviter ofpreffexxmt, pxa^tentuq; ftloousodp 
exppnendi veteres leges, novas (n^n dicam lfi|;es) £bA 
malas confuetudines intioduqiLenint A vonroemiit, i$a 
quod per ignorantiam ncmnulioraai ac per partiaUUteai 
aliorum qui vel per munera vel timorem oUquorom 
potentum ixinodati fuerunt, xiuUa fiiit ilabilitas kgxun 
nee alicui de popnlo jufiltiam dignabantur exhibere, 
opera eorum iunt opera nequitiae, & opus iniquitatis in 
manibus, pedes eorum a4 nialum currunt & feftin^nt, 
ac viam redi nefcierunt Quid dicam ? non jc& judi* 
^ium in greflibu9 luis« 

Quam plurimi Uberi homines terras nofoae £idele« 
domini regis quafi viles ultimae fervi conditionis diver- 
ts carcepbus fine culpa commifferunt, ibidem carce* 
randi quorum non nulli in carcere fame^ m^erore 3c via* 
culorum pondere defecerunt, extorquerunt pro arbitrio 
infuper in£nitam pecuniam ab eifdem proredemptione 
fua, crumenas aliorum ut fuas impregnarent tam a di* 
Titibus quam pauperibus exbauferunt, ratione quorum 
iucurriverunt odium inexorabile & formidabiles impre- 
cationes omnium quafi tale inconuni^nicabile privilc'* 
gium per chartam deteftabilem de non obfiante obtinu- 
erun<; et perquifiverunt ut a lege divina ^umanaque 
quafi ad libitum immunes eflent« 

Gravamen infuper folitum adhuc five aliquo modo 
(bc^it, omnia funt venalia fi non quafi furtiva^ prob 

dolor. 



-Quid non mortalia pedora cogit 



Auri facra fames? ■ ' ' . . ' ' ■■■ 

Ex ore meo contra vos O impii trcauehnnda ooeli 
decrcta jam auditis. Agmtio vultuum vefirprum ac- 
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rndtodaei^ and tha ^rork of iniqoitjr is in Aeir han^; 
tiMii: feet make haAeto erUv and the waf of trudk havi^ 
tk«^ not known. Whatliiaill%? there is no judg^ 
mettt iiv theif patht. 

lUckW msny firecanni of thia kad, foi Aful fobjcait 
ff^our loidthe king, have,- litoe the meancft flfeves-of 
loweft condition^ without any fault, been caft irfto pri- 
fcn,. where feme of tkem by htmger, grief, or die bur- 
den o£ their chainj^ have expired j they have alfo ex- 
torted at thmr-iftiMiAire^ .UtfiaUft fams of money fot 
their ranibsBB ; the cnfFea of fome, that they might fill 
their own, as. wdl from the rich as the poor, they have 
exhaai3»d, by reafon whereof they have contraded the 
irreconoileable hatred and dreadful imprecations of all 
B»n,! ag if they had purchafed and obtained fuch an 
incommunicable privilege, by the deteft&ble charter of 
non ohfiante, that they might, at their own luft, be free 
from all laws, both human and divine. 

" Moreover, there ia another, more the ordinary 
grievance, which hitherto hath, and in fome meafure, 
doth ilill rage amongft i». All things are expofed to 
laie, if not as it were to plunder and theft. Alas ! 
how great power hath the love of money in the breads- 
of men 1 Hear, therefore, O ye wicked, from my 
mouth; the dreadful decree of heaven ; the dejedion of 
your coivitenances accuieth you, and, like the men of 
Sodom, ye have not hidden, but proclaimed the fin* 
Woe be to your foul8> woe be to them that make laws, 
and writingi write iniuftice, that they may opprefs the 
poor in judgment^ and injure the caufc of the humble ; 
that widows- may become their prey, and that they 
might deftroy the orphan. Woe be to thofe that build 
their houfes in injuflice, and their tabernacles in un* 
rightcoufncfs. Woe be to them that covet large pof- 
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coiat vod, ,k peccatam yefiram qnafi Sodoma prae£ca^ 
viftis nee abfcoadiftis, vae aDimae veftrae, vx qui Gondtmt 
leges & fcribentes injufiitiam fcripferant, ut opprime- 
rent in jadido pauperes^ & vim facerent caufse hmni* 
Hum popali,«t effcnt viduae praeda eorum, & pupillos 
diriperent, vae qui aedificant domum iuam injuftitia & 
CGcnacula fua non in judicio, vae qui concQ|MTerunt 
agros & violenter tulerant & rapuemnt domos & op- 
preflerunt idram & domum ejus imo viram & haeredi' 
tatem fuam> vae judices qui ficut lupi vefpere non re- 
linquebant o0a' in mane": jn^^us JnrY/>v aA^ncit canB" 
liarios in ftultum iinem & judices in. ihi^oEem^ mox 
. alta voce jujQ:um judicium terras recipietis. 

His auditis omnium aures tinniebant totaqne 
communitas ingemuerunt^ dicentes, heu nobis, heu, ubi 
eil Angliae toties empta» toties conceliax toties fcripta, 
toties jurata libertas ? * 

Alii de criminalibus fefe a vifibus populi fubtra- 
hentte in locis feoretis cum amicis tadte latitaverunt 
alios protulerunt in medium undemerito fere omnes a5 
officiis depofiti & amoti, unus a terra exulatus alii per- 
petuis prifonis incarcerati, alii que gravibus pecuni- 
arum folutionibus jufie adjudicati fueruntf . 



• Vide Maitt. Weft. Anno 1289, p. 376. li. 13. 

+ Annovero 1290. (18 Ed. I.) dcprehcnlU omnibus Angliae 
juftjoariw dc rcpctundis (praetcr Jo. Mctingham,' & Eliam de 
Bleckin^haiA, quos honoris ergo nominatos volui) jodicio p&rlia- 
znenti vindic«tum eft in alios, atquc alios carcere, cxUio, foituna- 
mmque omnium difpciidio, in fingulos mul6la graviiHixui St amk£» 
iione officii* Speiman^s GloiOaryi p. 1, co. 1. 416. 
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feffions^ that break open houfes, and defh-07 the man 
and his inheritance. Woe be Id fuch judges, who are < 
like wolves in the evening, and leave not a bone till the 
morning. The righteous Judge will bring luch coun- 
fellors to a foolifh end, and fuch judges to confufion ^ 
ye fhall all prefently, with aloud cry, receive the juft 
fentenceof the land.*' 

At the hearing of thefe things all ears tingled, 
and the whole community lifted up their voice, and 
mourned, faying, Alas, alas for us 1 what is become of 
that Engliih liberty which we have fo often purchafed, 
which by fo many conceffions, fo many flatutes, fo 
many oaths, hath been confirmed to us ? 

Hereupon feveral of the criminals withdrew into 
fecret places, being concealed by their friends ; fome , 
of them were brought forth into the midft of the peo- 
ple, and defervedly turned out of their offices 5 one 
was banifhed the land, and others were grievoufly 
fined, or condemned to perpetual imprifonment. 

This is confirmed by Spelraan, An. 1290. " All 
the juflices of England, (faitli he) were, An. 18. Ed. I. 
apprehendedf for corruption, except John Mettingham, 
and Elias Beckingbam, whom I name for their lionour 5 
and, by judgment of parliament, condemned, fome to 
imprifonment, others banifhment, or confifcation of 
their eftates, and none efcaped without grievous fines, 
and the lofs of their offices." 
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Jujt Pulli/bed, 

In one Volume, Odavo, Price 6s in boards, 

Embeliybed with Engravings, 

THE HISTORY and ANTIQUITIES of 
TEWKESBURY, from the carlieft Period of 
which we have any Hiftorical Account to the Prefcnt 
Time. 

By WILLIAM DYDK 

Tbe feanii Edttian with confiderahle Additions. 

To which is prefixed, a Defcriptive Sketch of 
Glocefierihire. 

London: Sold by G, Wilkie, Patemofter-Row. 



" This is a very entertaining Specimen of Topo- 
graphy, and is an acceptable Addition to that part of 
Englifh Literature to which it belongs. The Plates 
are very neatly executed,* and we fhould be glad to fee 
the Author's plan extended to other of our provincial 
Towns." 

British Cbitic, Nov. 1798. 
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